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No Other Choice: Litigating and Settling
Homeless Education Rights Cases
"We ran out of other options...
The county was not interested in that problem.
We had no other choice."'
INTRODUCTION

Itexperience
is estimated that in 2001
the traumas

one million children were forced to
of being
without a home.2 Along with the
,,3
istigma of the title "homeless, these children were sick more often
than before4 and often witnessed domestic violence. 5 They were angry,
fearful, depressed; 6 and they were hungry 7. These children are part of the
families that make up nearly forty percent of the homeless people in
America; 8 the families that are the fastest growing segment of the homeless
population. 9 And homelessness is on the rise.' 0

1.
17, 2001).
2.
3.

Telephone Interview with Laurie Norris, Attorney, Public Justice Center (Dec.
H.R. 1, 10 71hCong. § 912 (2001).
See, e.g., HOMES FOR THE HOMELESS AND THE INSTITUTE FOR CHILDREN AND

POVERTY, HOMELESS IN AMERICA: A CHILDREN'S STORY, PART ONE, 34 (1999).

In this

study of over 4000 homeless children across America, id. at 5, fourteen percent report being
"taunted for being homeless". Id. at 34.
4. See, e.g., id. Twenty-six percent of homeless children reported being sick more
often since becoming homeless.
5.
See, e.g., id. Forty percent witnessed domestic violence and seventeen percent
witnessed community violence.
6.
See, e.g., id. Thirty-nine percent reported being angry/aggressive,
fearful/anxious, depressed/sad, or some combination thereof.
7.
See, e.g., id. Nineteen percent reported not eating enough, and twenty-five
percent reported eating less than before becoming homeless.
8. Id. at5.
9.
Id. See also James H. Stronge & Karen S. Hudson, Educating Homeless
Children and Youth With Dignity and Care, J. FOR JUST & CARING EDUC., Jan. 1, 1999, at 7.
("A dramatic increase in the number of homeless families with school-age children, and of
independent homeless youth, has occurred in recent years.")
10.
See, e.g., NATIONAL ASSOCIATION FOR THE EDUCATION OF HOMELESS CHILDREN
AND YOUTH AND THE NATIONAL COALITION FOR THE HOMELESS, MAKING THE GRADE:
SUCCESSES AND CHALLENGES IN PROVIDING EDUCATIONAL OPPORTUNITIES TO HOMELESS
CHILDREN AND YOUTH, EXECUTIVE SUMMARY (1999).
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Homeless children and youth also face barriers to education, an area
that is particularly vital to families interested in breaking the cycle of
There are immunization requirements and guardianship
poverty.1"
requirements to be dealt with, as well as the often insurmountable problem
of transportation.' 2 Homeless children are highly mobile, changing schools
14
frequently. 3 This mobility is detrimental to homeless children who
disproportionately have had to repeat grades and attend special education
classes.

15

Though the problem is large, the situation is not as bleak as it appears.
Legislatures, both federal and state, have been
There is progress.' 6
working on solutions to the problems of educating homeless children and
youth for fifteen years now.1 The legislation has improved exponentially
in that time from the original 1987 McKinney Act, with its vague language
and meager $5,000,000 appropriation,' 8 to the latest federal reauthorization
of the McKinney Act which adds greater specificity and comes with a
$50,000,000 annual appropriation.' 9 States, beginning with Illinois and

See, e.g., Patricia F. First & G. Robb Cooper, Access to Education by Homeless
11.
53
Children, ED. LAW REP. 757, 758 (1989) ("For a homeless child, the school is a hope and
a refuge, for the present as well as the future").
See, e.g., LESLIE M. ANDERSON ET AL., AN EVALUATION OF STATE AND LOCAL
12.
EFFORTS TO SERVE THE EDUCATIONAL NEEDS OF HOMELESS CHILDREN AND YOUTH Vii
(1995). This study was prepared for the U.S. Department of Education by Policy Studies
Associates, Inc.
See, e.g., HOMES FOR THE HOMELESS AND THE INSTITUTE FOR CHILDREN AND
13.
POVERTY, supra note 3, at 34. Fifty-five percent of children surveyed changed schools
during the year, and thirty-seven percent of those students changed schools more than once.
"A 'rule of thumb' among educators is that it takes a child four to six months to
14.
recover academically from the disruption of changing schools." Aff. of Joy J.Rogers,
Salazar v. Edwards, 92 CH 5703 (Ill. Cir. Ct. Cook County filed June 12, 1992). See also
David Wood et al., Impact of Family Relocation on Children's Growth, Development,
School Function, and Behavior, 270 JAMA 1334, 1336 (1993).
15. ' See, e.g., HOMES FOR THE HOMELESS AND THE INSTITUTE FOR CHILDREN AND
POVERTY, supra note 3, at 34. Twenty percent of the children surveyed had repeated a
grade, and 16% were in special education classes.
See, e.g., NATIONAL ASSOCIATION FOR THE EDUCATION OF HOMELESS CHILDREN
16.
AND YOUTH AND THE NATIONAL COALITION FOR THE HOMELESS, supra note 10, at 1 (In the
late 1980's half of homeless children were not enrolled in school, whereas a decade later
that number had dropped to twelve percent.)
See, e.g., 42 U.S.C.A. § 11,431-11,435 (West 1995), 105 ILL. COMP. STAT.
17.
45/1-1 to 3-5 (West 1998), N.Y. EDUC. LAW § 3209 (McKinney 2001).
Grants for State Activities for Education of Homeless Children and Youth, Pub.
18.
L. No. 100-77, § 722(g)(1), 101 Stat. 525 1987.
H.R. 1, 107th Cong. § 726 (2002). While $50,000,000 is a significant
19.
improvement, it is still not the level at which the educational portion of the McKinney Act
should be funded.
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New York, are responding to the call to assure that education rights cover
every homeless child. 20 Though the legislation regarding homeless
children and youths' education appears to improve almost annually,
2'
enforcement of the granted rights continues to be a significant problem.
Many school administrators remain ignorant of the law, or may even hold
homeless people in disdain.23
Since a private right of action was guaranteed by Lampkin v. District
of Columbia, advocates for homeless children have had another available
avenue of enforcement. Homeless children and parents can sue states or
local school districts and officials to force schools to grant homeless
children and youth their rights. Though not the preferred method of
helping schools into compliance,25 litigation may be the only method
available for districts completely unwilling to help homeless children and
youth.26 Litigating can be particularly effective, especially when a
settlement can be reached.
This comment seeks to accomplish four tasks in regard to litigating
homeless education rights cases: 1) to map out major issues surrounding
enforcement of homeless education rights for those unfamiliar with this
area; 2) to spur on dialogue about the appropriate role of, and strategy for,
litigation and settlement, particularly in light of the most recent changes in
federal law; the literature seems especially void as to the specific role of
settling; 3) to more thoroughly document the experiences and wisdom of

20.
See infra Section I.A.2.: Background: State Laws.
E-mail from Barbara Duffield, National Coalition for the Homeless to author
21.
(Nov. 15, 2001, 09:07:10 CST) (on file with author) ("Enforcement has been the single
biggest failing of both the [United States Department of Education] and the states.").
22.
Telephone Interview with Laurene Heybach, Director, Law Project of the
Chicago Coalition for the Homeless (Dec. 21, 2001).
Mem. of Op. at 2-3, Salazar v. Edwards, 92 CH 5703 (I11.Cir. Ct. Cook County
23.
filed Aug. 3, 1999).
24. Lampkin v. District of Columbia, 27 F.3d 605 (D.C. Cir. 1994), cert. denied,
513 U.S. 1016 (1994). For an interesting pre-Lampkin law review advocating for a private
right of action see Deborah Zalesne, The McKinney Homeless Assistance Act: Should a
Private Right of Action be Implied?, 14 HAMLINE J. PUB. L. & POL'Y 33 (1993).
See, e.g., Deborah M. Thompson, Breaking the Cycle of Poverty: Models of
25.
Legal Advocacy to Implement the Educational Promise of the McKinney Act for Homeless
Children and Youth, 31 CREIGHTON L. REv. 1209, 1239 (1998); Telephone Interview with
Laurene Heybach, supra note 22; Telephone Interview with Laurie Norris, supra note 1.
Other methods, as outlined by Deborah M. Thompson and others, are raised infra in Section
H: Seeking Alternatives.
26.
Telephone Interview with Laurie Norris, supra note 1; Telephone Interview
with Laurene Heybach, supra note 22. Ms. Norris and Ms. Heybach were the lead attorneys
in the two most recent homeless children's education rights cases, which are explained in
depth infra in Section I: Background.
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the attorneys in major cases that have occurred to date while bringing the
cases together into a framework in which they can be compared and
contrasted; and 4) more ambitiously, seek to provide an initial roadmap for
someone contemplating litigation: the hope is that an attorney can develop
a long-range plan and have an understanding of what lies ahead at the early
stages of conflict with a school.27
To these ends, this comment is structured in a linear fashion to trace
the litigation and settlement process from beginning to end. Section 1:
Background introduces the major statutes and case law effecting homeless
children and youth. The statutory portion addresses federal law, various
state laws and the potential for state regulations. The case law portion
introduces the reader to the three main recent cases28 and touches on earlier,
less relevant cases.
Section II: Seeking Alternatives briefly mentions alternatives to
litigation that have been superbly detailed in articles by other authors.
Section III. Litigating addresses an assortment of issues related to
going to court, from considerations before filing and reasons for litigating,
to what specific laws and constitutional provisions to sue under.
Section IV.- Settling provides a detailed look into the process of
settling and actual settlement documents related to homeless education
rights cases. This section is more thorough than the others because of the
general inattention given to the role of settlement. 29 Settlements may prove
to be especially crucial in some jurisdictions for securing every available
right for homeless students.
Section V. Post Settlement/Decision traces the rather lengthy process
and battles that ensue after "victory" has already been achieved. Included

27.
Litigating homeless education rights cases is fundamentally different than many
other types of litigation. In this arena, an attorney must understand that he or she will
ultimately be working towards a non-hostile and ongoing working relationship with the
school district. See Telephone Interview with Laurene Heybach, supra note 22. Careful
planning at the beginning stages of litigation can potentially alleviate some problems later
on.
28.
Lampkin v. District of Columbia, No. 92-0910, 1992 WL 151813 (D.D.C. June
9, 1992), rev'd, 27 F.3d 605 (D.C. Cir. 1994), cert. denied, 513 U.S. 1016 (1994), on
remand, 879 F. Supp. 116 (D.D.C. 1995), dissolving injunction, 886 F. Supp. 56 (D.D.C.
1995); Salazar v. Edwards, 92 CH 5703 (I11.Cir. Ct. Cook County filed June 12, 1992);
Collier v. Bd. of Educ. of Prince George's County, DCK 2001-1179 (D. Md. filed Apr. 20,
2001).
29.
But see Laurene M. Heybach & Stacey E. Platt, Enforcing the Educational
Rights of Homeless Children and Youth: Focus on Chicago, CLEARINGHOUSE REVIEW, May-

June 1998, at 21. This article, written by attorneys from Salazar v. Edwards, was completed
before the second Salazar settlement in 2000 or the Collier settlement in 2001.
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here is implementation, monitoring, getting to an amicable relationship,
and using litigation in one jurisdiction to pressure compliance in another.
Section VI: The Future raises other issues and possible solutions for
ensuring compliance with homeless education rights laws in the future.
I.BACKGROUND
This section seeks to give a general overview of the sources of legal
rights and precedent in the area of educational rights for homeless children
and youth. Part A addresses Subtitle VI-B of the Stewart B. McKinney
Homeless Assistance Act,30 blossoming state laws and potential state
regulations. Part B deals primarily with the three most recent critical cases
on homeless education rights and also gives a quick summary of earlier,
less critical cases.
A. STATUTES AND REGULATIONS

1. The McKinney Act.
In 1987 Congress passed the Stewart B. McKinney Homeless
Assistance Act. 3 1 This act was the "first systematic attempt to address the
needs of the homeless. 32 Dealing with a wide range of issues related to
homeless people in the United States, Subtitle VII-B (later changed to VI)
dealt specifically with the educational rights of homeless children.
Though a step in the right direction, the McKinney Act required an
overhaul in1990.34 The 1990 amendments to the Act particularly attacked
barriers to enrollment. 35 Again in 1994 the education portion of the

30.
31.
32.

42 U.S.C.A. § 11,431-11,435 (West Supp. 2002).
Pub. L. No. 100-77, 101 Stat. 482 (1987).
Patricia F. First & G. Robb Cooper, Access to Education by Homeless Children,

53 ED. LAW REP. 757, 762 (1989).
Pub. L. No. 100-77, 101 Stat. 525 (1987).
33.
Stewart B. McKinney Homeless Assistance Amendments Act of 1990, Pub. L.
34.
No. 101-645, 104 Stat. 4735 (1990).
35.
For a good analysis of the 1990 amendment and its legislative history see Ruth
F. Masters, Comment, Opening the Schoolhouse Gate to Homeless Children, 1991 U. CHI.
LEGAL F. 335 (1991); Evan S. Stolove, Comment, Pursuing the Educational Rights of
Homeless Children: An Overview for Advocates, 53 MD. L. REv. 1344 (1994); Laura Noble,
The Meaning of a Free Appropriate Public Education for Homeless Children: An Analysis
of the Stewart B. McKinney Homeless Assistance Act, 23 STETSON L. REv. 429 (1994).
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McKinney Act was strengthened as part of the "Improving America's
Schools Act of 1994. "36
Most recently, the McKinney Act's Education for Homeless Children
and Youth (EHCY) program was reauthorized and enhanced as part of the
"No Child Left Behind Act of 2001" on January 8, 2002. 37 The new
reauthorization keeps the basic form of the prior legislation, while
improving it in many ways.
The education for homeless children and youth section of the
McKinney Act, as revised, basically 38 is a grant and subgrant39 program for
state and local educational agencies. The Act also bestows responsibilities
on state educational agencies (SEAs), local educational agencies (LEAs),
and the Secretary of Education. In the process of giving responsibilities to
these entities homeless children and youth receive additional rights.
Stated in a very abbreviated way, the funded SEA must first establish
an Office of the Coordinator for Education of Homeless Children and
Youth to gather pertinent information and generally oversee compliance
and coordination. n The SEA must also develop an extensive state plan n'
and provide technical assistance to local educational agencies.42 Local
educational agencies (LEAs) have similar responsibilities, including
designating a liaison for homeless children and youth,4 3 coordinating with
36.
Pub. L. 103-382, 108 Stat. 3957 (1994).
37.
Pub. L. 107-110, Title X, § 722 Jan. 8, 2002, 115 Stat. 1990.
38.
The following explanation is in no way meant to be exhaustive. It is provided
merely as a reference for the discussions below. For more thorough analyses of older
McKinney provisions, see e.g., JoAnn Grozuczak Goedert, The Education of Homeless
Children: The McKinney Act and its Implications, 140 ED. LAW REP. [9] (Feb. 3, 2000);
Sheila O'Leary, Comment, Educating Homeless Children, 8 GEO. J. ON POVERTY L. &
POL'Y 513 (2001); Thompson, supra note 25. For more exact treatment of the 2002 changes
please
see
the
National
Coalition
for
the
Homeless
website,
http://www.nationalhomeless.org (last visited Apr. 9, 2003).
39.
On an interesting, but somewhat unrelated, note the latest revision of the
education for homeless children and youth portion of the McKinney Act the State
educational agency is now to consider the quality of the application, not just the need of the
local educational agency, in making subgrants. 42 U.S.C.A. § 11,433(c)(1) (West Supp.
2002).
40. Id. § 11,432(f).
41.
Id. § 11,432(g). There is some controversy over the state plans, as it seems that
the U.S. Department of Education has been allowing states to include the McKinney Act in
their consolidated federal plans rather than developing the specific interpretive guidelines
that advocates are calling for. E-mail from Barbara Duffield, National Coalition for the
Homeless to author (Nov. 15, 2001, 09:07:10 CST) (on file with author).
42.
42 U.S.C.A. § 11,432(f)(6) (West Supp. 2002) This provision is a major
change from prior legislation.
43.
Id. § 11,432(g)(l)(J). Interestingly, the old legislation had required that "[e]ach
local educational agency that receives assistance under this Act . . . shall designate a
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social service agencies and other LEAs, 44 making homeless students and
parents aware of their rights and opportunities and generally assuring
compliance.46 Both state and local educational agencies that are funded
must "review and revise any policies that may act as barriers to the
enrollment of homeless children and youths, ' , 7 and train appropriate school
48
personnel. The Secretary of Education 50must, among other things,
5 provide
49 review state plans and report to Congress. '
assistance,
technical
As stated above, in the process of giving state and educational52
of rights.
agencies responsibilities, homeless children acquire a new set
not be segregated into
The more important rights among these are: to
schools or classrooms for homeless students;53 to have some dispute

homelessness liaison" 42 U.S.C.A. 11,432(g)(7)(A) (West 1995) (emphasis added), whereas
the new legislation drops the language specifying only funded agencies in favor of a more
ambiguous statement that states must make an assurance that "local educational agencies
will designate.., a... liaison." 42 U.S.C.A. § 11,432(g)(1)(J)(ii) (West Supp. 2002). This
change could be crucial in addressing unfunded LEAs.
Id. § 11,432(g)(5)(A)(i-ii).
44.
Id. § 11,432(g)(6)(A).
45.
Id. § 11,432.
46.
Id. § 11,432(g)(7)(A).
47.
42 U.S.C.A. § I 1,432(g)(l)(D) (West Supp. 2002); id. § 11,432(g)(6)(B); id. §
48.
11,432(g)(5)(C)(ii) ; id. § 11,432(d)(5).
49.
Id. § 11,434(b).
42 U.S.C.A. § 11434(a) (West Supp. 2002).
50.
Id. § 11,434(i).
51.
The Chicago Coalition for the Homeless tells advocates that the rights of
52.
homeless children and youth are encapsulated in the word CREATE: Choice of Schools,
Records, Enrollment, Appeal process, Transportation, and Equality. Chicago Coalition for
the Homeless, The Education of Homeless Children: Rules, Rights, and PracticalSolutions,
Sept. 2000, at 8.
42 U.S.C.A. § 11,432(e)(3) (West Supp. 2002). There actually is quite an
53.
elaborate scheme in the 2001 reauthorization to allow three California and one Arizona
counties to be exempted from this prohibition. Id. For more about segregated schools for
homeless children see also Masters, supra note 35 (arguing that separate schools for
homeless children sounds dangerously close to separate schools for African-American
children and makes one immediately think of Brown v. Board of Educ. 387 U.S. 483
(1954)); Cynde Rodriguez & Maryellen Fio, Homeless Students: Ignored, Segregated,
Stigmatized HardKnock School, HARTFORD COURANT, Feb. 15, 1999, at Al; Carmen J. Lee,
Programto Involve 30 of County's 3,000 Eligible Students this School Year: Online Schools
Reach Homeless Children, PITrSBURGH POST-GAZETTE, Oct. 28, 2001, at B1; Kenneth J.
Cooper, Schools for Homeless May Violate Law, WASH. POST, Feb. 2, 2000, at A14;
Andrew Mollison, Homeless-Only Schools Harmful, Report Says, Cox NEWS SERV., Feb. 1,
2000; Timothy Egan, School for Homeless Children: A Rare Experience, N.Y. TIMES, Nov.
17, 1988 at A20; Neil Henry, A Shelter for Learning Homeless Children Struggle to
Succeed, WASH. POST, June 21, 1987, at Al; Michael Janofsky, Debate Weighs Merits of
Schools for Homeless, N.Y. TIMES, Sept. 19, 2001, at A12; Hearing Before the Subcomm.
On Early Childhood, Youth, and Families of the House Comm. On Education and the
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resolution process for the administration of their rights;54 to have access to
56
appropriate nutrition programs;5 5 to have access to appropriate preschool,
before, after, and summer school programs; 57 and to not be isolated,
segregated, or stigmatized because of their homelessness. 58 Additionally, a
homeless student has a right to go to school in two different places: 1) he
or she may stay in his or her school of origin 59 for the duration of
homelessness, 60 or 2) he or she may transfer to the school in the district
covered by the shelter or other temporary living situation. 6 ' The decision
between the two schools is to be determined by the child's "best interest"
(which is essentially the parents' wishes "to the extent feasible," with a
presumption towards the school of origin). 62 To further this end of school
Workforce, Phoenix, Ariz. (Sept. 5, 2000) (statement of Rep. Pastor, Member, House
Subcomm. On Early Childhood, Youth, and Families);Hearing Before the Subcomm. On
Early Childhood, Youth, and Families of the House Comm. On Education and the
Workforce, Phoenix, Ariz. (Sept. 5, 2000) (statement of Edith L. Sims, Facilitator,
Homeless Education Program Spokane Public Schools); Hearing Before the Subcomm. On
Early Childhood, Youth, and Families of the House Comm. On Education and the
Workforce, Phoenix, Ariz. (Sept. 5, 2000) (statement of Chuck Bacon, former student at
Thomas J. Pappas School); Hearing Before the Subcomm. On Early Childhood, Youth, and
Families of the House Comm. On Education and the Workforce, Phoenix, Ariz. (Sept. 5,
2000) (statement of Rep. Matt Salmon, Member, House Subcomm. On Early Childhood,
Youth, and Families); Hearing Before the Subcomm. On Early Childhood, Youth, and
Families of the House Comm. On Education and the Workforce, Phoenix, Ariz. (Sept. 5,
2000) (statement of Luisa Stark, Chair of Phoenix Consortium to End Homelessness);
Hearing Before the Subcomm. On Early Childhood, Youth, and Families of the House
Comm. On Education and the Workforce, Phoenix, Ariz. (Sept. 5, 2000) (statement of Lisa
Graham Keegan, Superintendent of Public Instruction for the State of Arizona); Hearing
Before the Subcomm. On Early Childhood, Youth, and Families of the House Comm. On
Education and the Workforce, Phoenix, Ariz. (Sept. 5, 2000) (statement of Walter Varner,
President of the National Association for the Education of Homeless Children and Youth);
Hearing Before the Subcomm. On Early Childhood, Youth, and Families of the House
Comm. On Education and the Workforce, Phoenix, Ariz. (Sept. 5, 2000) (opening statement
of Rep. Shadegg, Member, House Subcomm. On Early Childhood, Youth, and Families).
54. 42 U.S.C.A. § 11,432(g)(1)(C) (West Supp. 2002).
55.
Id. § 11,432(g)(4)(E).
56.
Id. §§ 11,432(d)(2), 11 ,432(g)(I)(F)(i), 11 ,432(g)(6)(A)(iii), 11,433(d)(6).
57.
42 U.S.C.A. §§ 11,432(g)(l)(F)(iii), 11,433(d)(8) (West Supp. 2002).
58.
Id. 88 11,432(e)(3)(C)(i)(III)(dd), 11,432(g)(1)(J)(i), 11433(b)(5).
59.
42 U.S.C.A. § 11,432(g)(3)(A)(i) (West Supp. 2002). "School of origin" is
defined in 42 U.S.C.A. § 11,432(g)(3)(G) (West Supp. 2002) as "the school that the child or
youth attended when permanently housed or the school in which the child or youth was last
enrolled."
60.
Id. § 11,432(g)(3)(A)(i).
61.
Id. § ll,432(g)(3)(A)(ii).
62.
Id. § 11 ,432(g)(3)(B)(i). Though still retaining the highly ambiguous "to the
extent feasible" language, this provision is an improvement in the way it overtly favors the
school of origin.
See 42 U.S.C.A § 11,432(g)(3)(C) (West 1995).
The recent
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choice and enrollment, records, proof of residency, and other
documentation, as well as guardianship issues and dress code requirements,
and youth
are not to delay enrollment.63 Additionally, homeless children
64
have a right to special transportation to the school of origin.
Finally, the Education for Homeless Children and Youth portion of
Besides
the McKinney Act also provides many 65needed definitions.
' 67
66
"State,
"Secretary,"
agency,"
educational
defining "local
"unaccompanied youth,,' 68 and "enrollment, ' 69 the recent reauthorization
adds an expanded definition of the term "homeless children and youths. 70
This inclusive definition uses the traditional phrase of "individuals who
lack a fixed, regular, and adequate nighttime residence"71 and specifies that
it includes a number of specific categories, among them children who are
doubled up with other families and "migratory children. 7 2

reauthorization also adds a section requiring a written explanation to the parent or guardian
when the LEA chooses a school other than the school of origin or one selected by the parent
or guardian, 42 U.S.C.A. § 11,432(g)(3)(B)(ii) (West Supp. 2002), and it adds a special
section for unaccompanied youth. Id. § 11,432(g)(3)(B)(iii).
Id. § 11,432(g)(l)(H). In fact the school must immediately enroll the homeless
63.
child or youth, and the school must then contact the prior school to obtain records; and the
liaison must assist the parent or guardian in obtaining immunizations, immunization records
and medical records. Id. § 11,432(g)(3)(C). Finally the necessary records "shall be
Id. §
so they are available for when a homeless child transfers.
maintained"
11,432(g)(3)(D).
The recent
64. 42 U.S.C.A. § 1,432(g)(1)(J)(iii) (West Supp. 2002).
reauthorization adds the important provision that, if the school of origin is in a different
school district than where the student is temporarily housed, the two districts must agree to
apportion the costs of transportation or they must split them. Id. at § 11,432(g)(1)(J)(iii)(II).
Id. § 11,434a(3).
65.
Id. § 11,434a(4).
66.
Id. § 11,434a(5).
67.
Id. § 11,434a(6). This definition is a recent addition, new to this
68.
reauthorization.
42 U.S.C.A. § 11,434a(1) (West Supp. 2002). The definitions of 'enroll' and
69.
,enrollment' are also recent additions. The roots of the need to define these terms likely lie
in the experiences of people like those helped by attorney Laurene Heybach, where children
were allowed to "enroll" in school, but were not allowed to "attend." Telephone Interview
with Laurene Heybach, supra note 22.
70. 42 U.S.C.A. § 11,434a(2) (West Supp. 2002). Laurene Heybach reports
working with children who were told by schools that they were not homeless because they
stayed in a homeless shelter, or because they had a father with whom they could be living
instead of with their mother in a car. Telephone Interview with Laurene Heybach, supra
note 22.
42 U.S.C.A. § 11,434a(2)(A) (West Supp. 2002).
71.
Id. § 11,434a(2)(B) (i)-(iv). The full listing of included categories is: "(i)
72.
children and youths who are sharing the housing of other persons due to loss of housing,
economic hardship, or a similar reason; are living in motels, hotels, trailer parks, or camping
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2. State Laws73
There are a variety of state laws that relate to education rights for
homeless children and youth. They vary greatly in their scope and level of
protection for homeless children. As many as half of the states do not have
specific laws relating to homeless education.74 Of those states that do have
homeless education statutes, the laws range from truly progressive or at
least approaching adequacy to poor or minimal, to even completely
contradictory to federal law.
Illinois 75 and New York76 appear to have the best homeless
educational rights statutes. The Illinois law actually served as a model for
the current McKinney reauthorization,7 7 and is likely to serve as a model
for many future state laws. Both New York and Illinois law deal
extensively with transportation 78 and school choice 79 issues, as well as a
variety of other rights that McKinney addresses.
Most states with any homeless education rights laws fit into the
category of having poor or meager statutes. Many states offer little more
than a definition of homelessness 8° or a statement that a commissioner or
administrative body should promulgate rules. Some of these state statutes
appear to be remnants of the days when homeless students needed special
grounds due to the lack of alternative adequate accommodations; are living in emergency or
transitional shelters; are abandoned in hospitals; or are awaiting foster care placement; (ii)
children and youths who have a primary nighttime residence that is a public or private place
not designed for or ordinarily used as a regular sleeping accommodation for human
beings... (iii) children and youths who are living in cars, parks, public spaces, abandoned
buildings, substandard housing, bus or train stations, or similar settings; and (iv) migratory
children ... who qualify as homeless for the purposes of this part because the children are
living in circumstances described in clauses (i) through (iii)."
73.
This brief introduction to state homeless education rights laws is not meant to
be exhaustive. It is merely meant to introduce the reader to the potential availability of such
laws. Check for new or revised laws in your jurisdiction, as this has been an area of
frequent change, and will likely be even more so in the future. Note: This is an area
desperately in need of more attention, perhaps a law review or journal article of its own.
74.
This figure was determined by subtracting twenty-three states with known
homeless education laws from a total of fifty states.
75.
105 ILL. COMP. STAT. 45/1-1 to -45 (West 1998).
76.
N.Y. EDUC. LAW § 3209 (McKinney 2001).
77.
Telephone Interview with Laurene Heybach, supra note 22.
78.
See N.Y. EDUC. LAW § 3209(4) (McKinney 2001); 105 ILL. COMP. STAT. 45/115 (West 1998).
79.
See N.Y. EDUC. LAW § 3209(2) (McKinney 2001); 105 ILL. COMP. STAT. 45/110 (West 1998).
80.
See, e.g., Mo. ANN. STAT. § 167.020(1) (West 2000 & Supp. 2003); N.H. REV.
STAT. ANN. § 193.12(IV) (1999 & Supp. 2002).
81.
See, e.g., ME. REV. STAT. ANN. tit. 20-A § 261 (West 1993).
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laws to protect them from a Catch-22 of not being able to enroll in the
school district of their shelter because they are not permanent residents, nor
the school district of their prior home because they are no longer
82
Interestingly though, among states with minimal homeless
residents.
education rights laws, a few provisions do stick out as truly progressive,
such as in Ohio, where the parent appears to have an absolute right to
choose the school of enrollment, 83 or Texas, which requires a district to
enroll a student if he or she is homeless.84
A few states have provisions that are simply contradictory to federal
law. An Arizona statute deals with the establishment of separate schools
for homeless children. 85 Other states have statutes establishing definitively
they are
that homeless children shall attend the school in the district where 87
86
temporarily living, sometimes making a "best interest" exception.
3. State Regulations
Many states have administrative rules and policies that grant specific
For instance, the Nevada
rights to homeless children and youth.

See, e.g., W. VA. CODE § 18-8A-2 (2000); FLA. STAT. ANN. § 232.01(f) (West
82.
1998 & Supp. 2003); MICH. COMP. LAWS. ANN. § 388.1763a(1) (West 1997).
See, e.g., OHIO REV. CODE ANN. § 3313.64(F)(13) (Anderson 2002). ("When a
83.
child.., becomes a homeless person ... the child's parent or guardian shall have the option
of enrolling the child in either of the following: (a) The child's school of origin .... (b) The
school that is operated by the school district in which the shelter where the child currently
resides is located...").
See, e.g., TEx. EDUC. CODE ANN. § 25.001(b)(5) (Vernon Supp. 2003).
84.
See ARIz. REV. STAT. ANN. § 15-308(B) (West 2002). This special treatment of
85.
separate schools is not surprising given their propensity for homeless segregation as
evidenced by Maricopa County Arizona being one of the exempted counties in the recent
reauthorization of the McKinney Act. See 42 U.S.C.A.1 1,432(e)(3)(G)(iv) (West Supp.
2002) and supra note 53.
86. See, e.g., MINN. STAT. ANN. § 120A.20(2)(b) (West 2000) ("The school district
of residence for a homeless person of school age shall be the school district in which the
homeless shelter or other program, center, or facility assisting the homeless person is
located."); N.C. GEN. STAT. § 115C-366(a2) (2000 & Supp. 2002) ("The local board of
education having jurisdiction where the child is actually living shall enroll the child in the
school administrative unit where the child is actually living."). Admittedly, these statutes
were probably benign in their origin, trying to establish at least some school where homeless
children and youth would not be turned away at the door.
See, e.g., VT. STAT. ANN. tit. 16 § 1075(a)(3)(E) (Supp. 2002) ("[T] he legal
87.
residence or residence of a child of homeless parents is where the child temporarily resides
unless the parents and another school district agree that the child's attendance in school in
that school district will be in the best interests of the child in that continuity of education
will be provided and transportation will not be unduly burdensome to the school district.").
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Administrative Code mandates that every school have a liaison 88 and an onsite advocate" for homeless children. Maryland's Code of Maryland
Regulations largely mirrors the 1994 state of the McKinney Act0 in
determining school placement 9' and providing transportation.92 State
administrative rules need to be consulted, particularly in states whose
statutes grant the rule-making authority to an agency.93
B. CASE LAW

There have been three recent major cases regarding homeless
education rights. 94 The first one, Lampkin v. Washington D.C., went before
a federal circuit court and was denied certiorari by the United States
Supreme Court.95 The other two cases, Salazar v. Edwards96 and Collier v.
Board Of Education of Prince George's County,9 7 were both eventually
settled out of court. In addition, there are a variety of smaller and older
cases that warrant mention.

88.
NEV. ADMIN. CODE ch. § 392.205(2)(d) (2001).
89.
Id. § 392.205(2)(e).
90.
Telephone Interview with Walter Varner, Homeless Education Coordinator,
State of Maryland (Dec. 3, 2001).
91.
MD. REGS. CODE tit. § 13A.05.09.04 (1999).
92.
Id. at tit. § 13A.05.09.06.
93.
See, e.g., W. VA. CODE § 18-8A-2 (1999); FLA. STAT. ANN. § 232.01(t) (West
1998); MICH. CoMP. LAWS. ANN. § 388.1763a(l) (West 1997).
94. A fourth major case is currently underway in Maryland but, as of the
publication date for this article, is not yet completed. The lessons gleaned from it will be
included in a shorter companion piece to this article in the Northern Illinois University Law
Review at a later date. See Bullock, v. Bd. of Educ. Of Montgomery County, et al., DCK
2002-CV-798 (D. Md. filed Mar. 14, 2002). See also Joe Surkiewicz, PublicJustice Center
Sues Montgomery County, MD, Over Homeless Students' Rights, THE DAILY RECORD
(Baltimore, MD) May 20, 2002.
95.
Lampkin v. District of Columbia, No. 92-0910, 1992 WL 151813 (D.D.C. June
9, 1992), rev'd, 27 F.3d 605 (D.C. Cir. 1994), cert. denied, 513 U.S. 1016 (1994), on
remand, 879 F. Supp. 116 (D.D.C. 1995), dissolving injunction, 886 F. Supp. 56 (D.D.C.
1995).
96.
Salazar v. Edwards, 92 CH 5703 (I11.Cir. Ct. Cook County filed June 12,
1992).
97.
Collier,DCK 2001-1179 (D. Md. filed Apr. 20, 2001).
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1. Lampkin v. Washington, D.C. 98
The most important case for homeless education rights is Lampkin v.
Washington D.C. 9 In this federal case, ten homeless parents, on behalf of
their homeless children, and the National Law Center on Homelessness and
Poverty sued the District of Columbia, the Mayor of the District of
Columbia, the District of Columbia public schools, and the Superintendent
of the District of Columbia public schools. 00 The plaintiffs brought suit
under 42 U.S.C. § 1983 (1995) contending that the defendants had failed to
comply with requirements of the McKinney Act,' 0 and that they had
02
denied them equal protection under the Fifth Amendment' of the United
Specifically, the homeless families and the National
States Constitution.
Law Center on Homelessness and Poverty alleged that the defendants had:
(1) failed to implement a best interest standard in placing
(2) failed to ensure
homeless children in schools;
transportation to and from the school that is in the best
interest of homeless children to attend; (3) failed to
coordinate social services and public education for
homeless children, and to ensure access to comparable
educational services and school meal programs; and (4)
failed to provide access. to free, appropriate public
education for homeless children.'04

For an article discussing Lampkin written by lead attorneys in the case see
98.
Maria Foscarinis and Greg Ernst, Education of Homeless Children: Barriers,Remedies, and
Litigation Strategies, 29 CLEARINGHOUSE REV. 754 (1995).
Lampkin v. District of Columbia, No. 92-0910, 1992 WL 151813 (D.D.C. June
99.
9, 1992), rev'd, 27 F.3d 605 (D.C. Cir. 1994), cert. denied, 513 U.S. 1016 (1994), on
remand, 879 F. Supp. 116 (D.D.C. 1995), dissolving injunction, 886 F. Supp. 56 (D.D.C.
1995).
Lampkin, No. 92-0910, 1992 WL 151813, *1 (D.D.C. June 9, 1992).
100.
42 U.S.C.A. §§ 11,421-11,432 (West 1995).
101.
Lampkin, No. 92-0910, 1992 WL 151813, *8 (D.D.C. June 9, 1992) (citing
102.
Boiling v. Sharpe, 347 U.S. 497, 499-500 (1954) holding that the equal protection guaranties
that are provided in the Fourteenth Amendment to the Constitution are applicable to the
District of Columbia through the equal protection component of the Due Process Clause of
the Fifth Amendment); U.S. CONST. Amend. V.
Lampkin, No. 92-0910, 1992 WL 151813, *1, 8-9 (D.D.C. June 9, 1992).
103.
Id. at *3. See also Lawsuit: DC Charged with Failing Homeless Students,
104.
AMERICAN POLITICAL NETWORK, INC., April 16, 1992; Melanie Howard, Homeless Sue
District over Schools, WASH. TIMES, Apr. 16, 1992, at B6; Sari Horwitz, District Failing
Homeless Students, Suit Says; Lack of Bus Transportationto Schools, Poor Coordination
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Initially, the plaintiffs sought a preliminary injunction, while the
defendants sought a dismissal. 1°5 In this original trial proceeding the
preliminary injunction was denied and the motion to dismiss was granted
because District Judge Lamberth determined that, pursuant to Suter v.
Artist, there was no private right of action under the educational portion
of the McKinney Act.1°7 The Equal Protection claim was also dismissed as
08
having passed rational basis scrutiny. 1
On appeal, two of the three appellate judges found the McKinney Act
to be enforceable by the plaintiff appellants and found that they could
therefore invoke section 1983.1°9 One circuit judge sided with Judge
Lamberth and dissented. 1 ° The Supreme Court of the United States denied
the District of Columbia's writ of certiorari."'
When remanded to district court again, Judge Lamberth found for the
homeless children, their parents, and the National Law Center on
Homelessness and Poverty." 2
The order specifically required that
Washington D.C. "identify homeless children at the time they first arrive at
the intake center, and refer these children within seventy-two hours for
requisite educational services ...while the children are on a waiting list for
shelter." ' 1 3 Further, the defendants had to provide bus tokens to all
homeless children traveling more than 1.5 miles to school, offer bus tokens
to parents who escort their young children to school, and eliminate delays
in their bus token distribution system. 1 4 Judge Lamberth offered the
District the opportunity of using a reasonable income eligibility standard
for token revocation, and the option of using a dedicated bus service
instead of tokens."15
with Shelter Placement Cited, WASH. POST Apr. 16, 1992, at C1; Catherine Toups, Lawyer
Seeks Plan to Get Homeless Children to School, WASH. TIMES, May 7, 1992, at B2.
105.
Lampkin, No. 92-0910, 1992 WL 151813, *1(D.D.C. June 9, 1992).
106.
Suter v. Artist, 503 U.S 347 (1992).
107.
Lampkin, No. 92-0910, 1992 WL 151813, *7-8 (D.D.C. June 9, 1992); See also
Judge Rules Against Homeless in Travel Suit, WASH. TIMES, June 11, 1992, at B2.
108.
Lampkin, No. 92-0910, 1992 WL 151813, *8-9 (D.D.C. June 9, 1992).
109.
Lampkin, 27 F.3d 605 (D.C. Cir. 1994). See also Homeless Parents Win School
Battle, WASH. TIMES, July 2, 1994, at A15; Eva M. Rodriguez, Lampkin, et al. v. District of
Columbia, LEGAL TIMES, Aug. 8, 1994, at 17.
110.
Lampkin, 27 F.3d at 613-14 (D.C. Cir. 1994).
111.
Lampkin, 513 U.S. 1016(1994).
112.
Lampkin, 879 F. Supp. at 126-27. See also Kristan Metzler and Matt Neufeld,
Fast Track Sought for Homeless Kids; Judge Orders Quick School Placement, WASH.
TIMES, Mar. 8, 1995, at C6; Toni Locy, D.C. isFailing Homeless Youth, Judge Decides;
City isTold to Ensure Children Get Schooling, WASH. POST, Mar. 8, 1995, at D06.
113.
Lampkin, 879 F. Supp. at 127.
114.
Id.
115.
Id.
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In the weeks after the injunctive order, the District of Columbia
sought to give back McKinney funds so as to evade requirements that it
considered cost prohibitive." 6 Stating, "there is now no law to apply,"
Judge Lamberth dissolved the injunction but denied the District's motion to
vacate the order itself." 7 In the conclusion of the opinion, Judge Lamberth
stated that "[diefendants have succeeded in circumventing the requirements
of the McKinney Act, thereby denying District citizens the federal
8
assistance that would otherwise have been available.1"
2. Salazarv. Edwards"9
In 1992 attorneys for homeless parents and children filed a class
action suit in Chicago, Illinois, after an expansive study by the Homeless
Advocacy Project of the Legal Assistance Foundation of Chicago120 and
multiple letters threatening to sue.' 21 The plaintiff classes were (a)
homeless children in Chicago,' 22 and (b) parents or guardians of homeless

Lampkin, 886 F. Supp. 56 (D.D.C. 1995). See also Matt Neufeld, City to Stop
116.
Taking Homeless Funds; Associated Costs Cited in Program that Transports Children to
School, WASH. TIMES, Mar. 17, 1995, at C7; Vernon Loeb, D.C. Backs Out of Homeless
Program;Balking at Order to Give Children Bus Tokens, City to Return U.S. Funds, WASH.
POST, Mar. 22, 1995, at B02;
Lampkin, 886 F. Supp. at 58, 63. See also Kristan Metzler, City Escapes Role
117.
for Homeless Kids, WASH. TIMES, May 5, 1995, at C7; Tony Locy, Judge Says He Can't
Force City to Assist its Homeless Children; D.C. Allowed to Pull Out of Bus Token
Program,WASH. POST., May 6, 1995, at B04.
Lampkin, 886 F. Supp. at 63.
118.
Salazar v. Edwards, 92 CH 5703 (111. Cir. Ct. Cook County filed June 12,
119.
1992).
Bernadine Dohrn, A Long Way from Home: Chicago's Homeless Children and
120.
the Schools (October 1991) prepared for the Homeless Advocacy Project of the Legal
Assistance Foundation of Chicago.
Heybach and Platt, supra note 29, at 26.
121.
Cir. Ct. Cook County
Complaint I 13(a), Salazar v. Edwards, 92 CH 5703 (I11.
122.
filed June 12, 1992). The full description of Class A, the "children class," is:
All children between the ages of three and twenty, inclusive, who on or
after January 1, 1991: (1) have lived, live or will live in the City of
Chicago; and (2) during such period have been, are, or will be
"homeless" as defined in Section 302 of the McKinney Homeless
Assistance Act, 42 U.S.C.A. § 11302, but have not been, are not, or will
not be attending private or parochial schools while "homeless."
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children in Chicago. 123 The defendants were the Illinois State Coordinator
of Homeless Children and Youth, the Board of Education of the City of
Chicago, the General Superintendent of the Chicago Public Schools, the
State Superintendent of Education, and the individual members of the
Illinois State Board of Education.124 Suit was brought under the following
laws: state law which grants every child the right to attend school from age
five to twenty,125 the 1990 version of the McKinney Act through 42 U.S.C.
§ 1983,126 the due process clause of the Fourteenth Amendment to the
United States Constitution, 27 and the due process clause of the Illinois
State Constitution. 128 The complaint alleged that the "local defendants" in
Chicago had done the following: failed to adopt the appropriate policies
and rules, denied homeless children the opportunity to remain in their home
schools, imposed "burdensome transfer requirements" on students who did
not remain in their schools of origin, denied transportation, failed to
consider parental wishes for school placement, provided no notice of rights,
provided no opportunity to challenge school placement, failed to locate and
enroll homeless children, and ignored the violations once made aware of
them. 2 9 The "state defendants" were alleged to have: (a) not revised their
own policies and not ensured that Chicago revised its own, (b) not
coordinated "with other relevant programs and services" and not ensured
that Chicago coordinated with the programs, (c) not ensured that Chicago
used a "procedure for prompt resolution of placement disputes," (d) not
addressed Chicago's enrollment delays for homeless students, (e) not
adopted policies "that ensure that homeless children are not isolated or
123.

Id.

Id. I 13(b). The full description of Class B, the "parent class," is:
All parents or guardians with legal custody of children in Class A (and
other persons with legal custody of children in Class A) who, on or after
January 1, 1991: (1) have lived, are living, or will live in the City of
Chicago; and (2) during such period have been, are or will be
"homeless" as defined in Section 103 of the McKinney Homeless
Assistance Act, 42 U.S.C.A. § 11302.

124.
Id. 17, 21. The complaint referred to the defendants as two groups, either the
"Local Defendants" group or the "State Defendants" group.
125.
See Id. T 25. Then ILL. REV. STAT. CH. 122 § 10-20.12. (now 105 ILL. COMP.
STAT. 5/10-20.12 (1998)). Illinois did not yet have the powerful legislation that it does now.
126.
Complaint 26, Salazar,92 CH 5703 (II1.Cir. Ct. Cook County filed June 12,
1992); 42 U.S.C.A. § 11,431-11,435 (West 1995); 42 U.S.C. § 1983 (West 1995).
127.
Complaint I 32(h), Salazar,92 CH 5703 (I11.
Cir. Ct. Cook County filed June
12, 1992); U.S. CONST. amend. XIV, § 1.
128.
Id. IL CONST. art. I § 2.
129.
Complaint 1133-34, Salazar, 92 CH 5703 (I11.
Cir. Ct. Cook County filed June
12, 1992).
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stigmatized" and (f) failed to ensure that Chicago adopted such policies,
Act and
not generally ensured that Chicago complied with the McKinney
them. 130
of
aware
made
when
violations
these
addressed
not
Attorneys sought a temporary restraining order for five of the
children' 31 to which the Chicago Public Schools "immediately agreed to
provide the relief requested."' 2 After the temporary restraining order,
there was a year of fruitless negotiations, followed by the state defendants
134
133
The court granted the motion to dismiss
filing a motion to dismiss.
based on the then-current lower court decision in Lampkin v. District of
Columbia, 35 holding there was no right to private action in the McKinney
Act and no right to education in Illinois.! 36 The plaintiffs appealed, and
happened.1 37
while the appeal was pending a number of significant things
First, Illinois passed its premier legislation, the Education for Homeless
Children Act. 13 8 The important 1994 amendments to the McKinney Act
were also passed, strengthening homeless education rights. 39 Finally,
Lampkin v. Districtof Columbia was overturned by a Circuit Court and the
that the
Supreme Court denied certiorari. 140 The defendants conceded
to trial. 14 1
McKinney Act was enforceable and the case went back
The plaintiffs filed an amended complaint, based on the newly
developed state and federal laws, 142 to which the defendants filed a new
motion to dismiss, claiming mootness and that the homeless children "must
Illinois law. 143
first 'exhaust' the administrative remed[ies]" in the new

130.

Id.

35-36.

V. Mot. for T.R.O. for Five Children, Salazar, 92 CH 5703 (Ill. Cir. Ct. Cook
131.
County filed June 12, 1992). See also Christine Hawes and Jerry Thornton, Shelter to
School Homeless Kids Face Education Barriers, CH. TRIB., Jul. 9, 1992, at 1; Ray Long,
School Board Gives Homeless Students a Hand, CHI. SUN-TIMES, June 16, 1992, at 10.
Heybach and Platt, supra note 29, at 29-30.
132.
Id. at 30.
133.
See Gilbert Jimenez, Homeless Students' Court Case Dismissed, CHI. SUN134.
TIMES, May 25, 1993, at 20; Suit for Homeless Education Dismissed, CHI. TRIB., May 25,
1993, at 3.
Lampkin, No. 92-0910, 1992 WL 151813 (D.D.C. June 9, 1992).
135.
Heybach and Platt, supra note 29, at 30.
136.
Id. at31.
137.
105 ILL. COMP. STAT. 45/1-1 through 45/1-45 (1993 & Supp. 2001).
138.
Pub. L. 103-382, 108 Stat. 3957 (1994).
139.
Lampkin, 27 F.3d 605 (D.C. Cir. 1994), cert. denied, 513 U.S. 1016 (1994).
140.
Heybach and Platt, supra note 29, at 31-32.
141.
See First Am. Class Action Compl. 34-43, Salazar, 92 CH 5703 (111. Cir. Ct.
142.
Cook County filed Nov. 13, 1995).
See Pl.'s Mem. in Opp'n to the Chi. Bd.'s Mot. to Dismiss, Salazar, 92 CH
143.
5703 (Ill. Cir. Ct. Cook County filed May 21, 1999).
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The motion to dismiss was denied, 144 and intense settlement 145negotiations
began after a second request for a temporary restraining order.
Eventually, the parties reached an extensive settlement agreement,
which is addressed in depth below in Section IV: Settling. 146 Lead attorney

in the case, Laurene Heybach, wrote a memorandum to "persons interested

in education of homeless children & youth" on November 25, 1996.147
This memo "celebrate[d the] victory" and concluded, almost prophetically,
with "but [we] expect that we will have other battles regarding enforcement
148
before US.'
The Chicago Public Schools seemed to have all but ignored the initial

settlement, prompting the plaintiffs' attorneys to file a motion to enforce

the settlement agreement. 49 On August 3, 1999 Judge Michael Getty
determined that there had "been widespread non-compliance with the
McKinney Act, the Illinois Homeless Education Act, and the Settlement
Agreement... by the Chicago Board of Education. ' 15° He further detailed
six areas where Chicago was out of compliance151 and gave a twelve-point
order.5 2 Parties negotiated another settlement that largely mirrored the
first settlement. 153 Since the implementation of the second settlement the

144.
See Heybach and Platt, supra note 29, at 33.
145.
Id.; Mot. of PI.'s Reynoldo LeFlore and Robin LeFlore for T.R.O., Salazar,92
CH 5703 (I11.Cir. Ct. Cook County filed May 20, 1996).
146.
For treatment of this settlement by attorneys in the case see Heybach and Platt,
supra note 29. See also Mark Brown, City Schools Must Agree to Accommodate Homeless
Kids, CHI. SUN-TIMES, Nov. 23, 1996, at 8; Michael Martinez, Schools Settle Homeless Suit;
Pupils to be Enrolled Without Documents, CHI. TRIB., Nov 25, 1996, at 3.
147.
Laurene Heybach, Memorandum to Persons Interested in Education of
Homeless Children & Youth (Nov. 25, 1996).
148.
Id.
149.
Pl.'s Mot. to Enforce the Settlement Agreement Against Local Def.'s and to
Further Extend the Produc. of Information Provisions of the Agreement, Salazar, 92 CH
5703 (I11.Cir. Ct. Cook County filed Mar. 15, 1999).
150.
Mem. of Op. at 2, Salazar, 92 CH 5703 (Ill. Cir. Ct. Cook County filed Aug. 3,
1999).
151.
Id. at 11.
152.
Id. at 11-13.
153.
Settlement Agreement and Stipulation to Dismiss, Salazar, 92 CH 5703 (Ill.
Cir. Ct. Cook.County filed July 27, 2000). Two notable differences between the first and
second settlements are that in the second round the plaintiffs were not going to dissolve the
injunction until compliance was up and running, and that the second settlement document
specifically states that "[a]s a result of the joint efforts of [the Chicago Public Schools] and
plaintiffs, [Chicago Public Schools] is endeavoring to develop the premier homeless
education program in the country." Id. 2(c). Telephone Interview with Laurene Heybach,
supra note 22. See also Homeless Families and Chicago Public Schools Reach Settlement
Agreement, ASSOCIATED PRESS, 19:43:00 Jul, 26, 2000; Chicago Public Schools and
Homeless Coalition Settle; Plans Aim for 'Premier' U.S. Education Programfor Homeless
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lead attorney for the homeless children and families states that the
relationship between the schools and homeless children, parents, and their
advocates has improved dramatically. 154
155

3. Collierv. Board Of Education of PrinceGeorge's County

Beginning in 1995 the Baltimore-based Public Justice Center took up
the cause of homeless children's education rights, 156 marking their initial
efforts with a statewide survey in 1997.157 Shortly thereafter, Maryland
developed regulations which mirrored the McKinney Act, 158 and the Public
Justice Center set about measuring compliance with the new regulations
and McKinney. 159 Most initial barriers to education were peacefully
resolved over the telephone, but multiple violations that the school board
would not resolve prompted the Public Justice Center to file suit against
Prince George' s-County.
The Public Justice Center brought a class action lawsuit in federal
court with two plaintiff classes similar to the "children" and "parent"
classes in Salazar.161 Defendants in this case were the Board of Education
of Prince George's County and the Superintendent of Schools for Prince
George's County Public Schools.1 62 Suit was brought under the McKinney
Act, without invoking 42 U.S.C. § 1983 (1995). 163 The complaint

ASCRIBE NEWS, Jul. 27, 2000.
Telephone Interview with Laurene Heybach, supra note 22.
154.
Collier v. Bd. Of Educ. of Prince George's County, DCK 2001-1179 (D. Md.
155.
filed Apr. 20, 2001).
156.
Telephone Interview with Laurie Norris, supra note 1.
See an article written by another Public Justice Center attorney, Deborah M.
157.
Thompson, supra note 25.
158.
MD. REGS. CODE tit. § 13A.05.09.04 (1999).
159.
Telephone Interview with Laurie Norris, supra note 1. See also Rob Perry, Suit
Claims Homeless Students are Denied Transport, THE GAZETTE [Prince George's County,
Maryland], May 17, 2001; Margo Abadjian, Homeless Parents Fight Schools; Efforts to
Transport Students at Center of Federal Lawsuit, PRINCE GEORGE'S COUNTY J., May 22,
2001.
Telephone Interview with Laurie Norris, supra note 1.
160.
Mot. for Class Certification, Collier, DCK 2001-1179 (D. Md. filed May 11,
161.
2001). The specific classes were: a) "all school-aged children aged three and older who, on
or after August 1, 2000: (1) have lived, live or will live in Prince George's County,
Maryland; and (2) during such period have been, are, or will be 'homeless' as defined in the
McKinney Act" and b) "all parents, guardians and adults responsible for children in Class
A." Id. at 1-2.
Class Action Coml. For Declaratory and Injunctive Relief, Collier, DCK 2001162.
1179 (D. Md. filed Apr. 20, 2001).
Id. 2. Maryland also has the state education regulations which mandated
163.

Kids,
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specifically alleges that the Board of Education failed to: (a) utilize a "best
interest" standard for school placement, (b) observe parental wishes for
school placement, (c) "provide comparable services, including
transportation services," and (d) review and revise policies "which act as a
' 64
barrier to the enrollment of homeless children in school."'
Attorneys for the children successfully requested a temporary
restranin order and a preliminary injunction to get the individual children
to school.
Following these victories, the school board sought settlement
negotiations, which derailed once before resulting in an elaborate and
powerful settlement document in September of 2001.'66 As of December
2001, Laurie Norris, lead attorney for the plaintiffs, reported that
compliance was going "slow" but was underway.1
4. Other Cases' 68
A number of minor and older cases regarding homeless education
appear in the literature. None were litigated under anything approaching
modern legislation. In fact, a number were decided before the initial
McKinney Act. A listing of them by year is as follows: 1986 - Mason v.

behavior of Prince George's County. MD. REGS. CODE tit. § 13A.05.09.04 (1999).
164.
Class Action Coml. For Declaratory and Injunctive Relief, 3, Collier, DCK
2001-1179 (D. Md. filed Apr. 20, 2001).
165.
Mot. for T.R.O. and Prelim. Inj., Collier, DCK 2001-1179 (D. Md. filed Apr.
20, 2001); Telephone Interview with Laurie Norris, supra note 1.
166.
Settlement Agreement and Consent Decree, Collier, DCK 2001-1179 (D. Md.
filed Sep. 7, 2001) [hereinafter Collier]; Telephone Interview with Laurie Norris, supra note
1. See also Margo Abadjian, School System Reaches Agreement, PRINCE GEORGE'S COUNTY
J., Jul. 31, 2001; Homeless Kids Will Retain School Placement ifThey Move, ASSOCIATED
PRESS, Aug. 9, 2001; Greg Johnson, School System Settles Lawsuit Brought by Homeless
Students, THE GAZETrE [Prince George's County, Maryland], Aug 11, 2001; Steve
Schmadeke, Settlement Gives Homeless Better Access to Schools, WASH. POST, Aug. 23,
2001, at T16.
167.
Telephone Interview with Laurie Norris, supra note 1.
168.
This section does not purport to be exhaustive, though it does represent the
remainder of the appropriate case law of which the author is aware. A listing is provided
only for reference and historical purposes. There are also a variety of administrative rulings
available. See, e.g., Appeal of Mary Richards, Dec. No. 11,490 (New York Decided July
17, 1985); Appeal of Patti Tynan, No. 12010, (New York filed Sept. 3, 1987); Appeal of
Linda Altman on Behalf of her Children, Dec. No. 13,183 (New York, decided May 19,
1994); Appeal of Michael G. Gannon, Dec. No. 13,823 (New York, decided Aug. 21,
1997); Bd. of Educ. of the Borough of Madison, Morris County v. Szillery, OAL DKT. NO.
EDUC. 11051-8/95 (New Jersey, Decided July 11, 1997); Appeal of P.L. on behalf of S.L.
and J.L., Dec. No. 14,427 (New York Decided on Aug. 4, 2000).
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Board of Education, Freeport Union School District,169 Delgado v.
Freeport Public School District,7 ° McCain v. Koch;'7' 1987-Vingara v.
Borough of Wrightstown,172 Orozco by Arroyo v. Sobol;173 1988-Harrison
v. Sobol;17 4 1993-In re: The Educational Interests of J.C., S.G. and
75
M.G.

1

The Public Justice Center, the driving force behind Collier, has
initiated litigation against Montgomery County Maryland for violations
similar to those in Prince George's County. 176 Because that suit is ongoing,
Laurie Norris (the lead attorney for the Collier case and this new case), is
unable to discuss it at any length. Regardless of the outcome, the tactics
and wisdom gleaned from that case will be discussed in a smaller
companion piece to this article in the Northern Illinois University Law
Review at a later date.
II. SEEKING ALTERNATIVES

There are many alternatives to litigation that advocates can and should

seek before considering taking the situation to court. 177 Two articles on

homeless education rights detail these alternative methods for ensuring
compliance with the McKinney Act and other homeless education rights
legislation. 178 There are five primary methods of advocating compliance
without resorting to litigation: factual development, ongoing compliance
monitoring, parent and community education, public policy advocacy, and
pressing for collaboration between public and private sector community

Homeless Educations Rights Cases, A Collection of Materials (1988, updated
169.
1994).
170.
499 N.Y.S.2d 606 (N.Y. Special Term 1986).
171.
117 N.Y.A.D.2d 198 (N.Y. App. Ct. 1986).
172.
DKT. NO. C-7545-87 (New Jersey Decided Nov. 9, 1987).
173.
674 F. Supp. 125 (S.D.N.Y. 1987).
174.
705 F. Supp. 870 (S.D.N.Y. 1988).
175.
Gen.No. MR KA 93 0385 (Iil. Cir. Ct. Filed Sept. 3, 1993). See also Casey
Banas, Homeless Kids Get Ally in School Fight, CHI. TRIB., Sep. 8, 1993, at 1; Marilyn
Gardner, H For Homeless, S for Sue, But H Standsfor Hope, Too, PORTLAND OREGONIAN,
Oct. 5, 1993, at A14.
176.
See Bullock v. Bd. of Educ. Of Montgomery County, et al., DCK 2002-CV798 (D. MD. filed Mar. 16, 2002. See also Joe Surkiewicz, Public Justice Center Sues
Montgomery County, MD, Over Homeless Students' Rights, THE DAILY RECORD (Baltimore,

MD) May 20, 2002.

See Janice J. Hunter et al., Participationin Public Pre-School Programs by
177.
Homeless Children,31 CLEARINGHOUSE REv. 312 (1997).

178.

Id. See also Thompson, supra note 25.
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service agencies.1 79 It should also be noted that these methods also serve
an important function in litigation if that becomes necessary.' 8°
Factual development entails documenting noncompliance and making
state and local agencies aware of violations.18 1 Demands can then be made
for voluntary compliance.1 82 In both Salazar and Collier litigation was
preceded by extensive reports. 183 In Lampkin, "litigation was preceded by
factual development, coalition building, reporting, and notification to the
D.C. school board that demanded compliance.' 84 The information
developed 185initially will be invaluable later if litigation becomes
necessary.
Advocates can accomplish compliance monitoring by ensuring that all
interested parties scrutinize specific acts of noncompliance against specific
homeless children and that these specific acts are reported to the
appropriate authorities.1 86 Advocates state that "[t]his approach can be
effective, efficient, and relatively speedy in remedying violations."1 87 Both
lead attorneys in Salazar and Collier claimed that being in touch with
families "on the front line" afforded them an extra level of respect from
1 88
opposition parties who knew the attorneys to be well informed.
Additionally, in Collier, most violations could be cleared with telephone
calls. 189
Public education involves making "parents, service and shelter
providers, school personnel, and other community members" aware of
available rights for homeless children and youth.' 90 Homeless parents
cannot ask for services for their children if neither they, nor anyone else,
knows that the services are available and mandated. In Prince George's
County, the Public Justice Center combined its statewide monitoring and
fact-finding campaign with frequent stops to educate people at homeless

179.
Id. The Thompson article combines these methods into "monitoring
compliance through investigative reports," and "educational outreach and direct legal
services." Id. at 1231-36.
180.
Hunter et al., supra note 177.
181.
Id.
182.
Id.
183.
Telephone Interview with Laurene Heybach, supra note 22; Telephone
Interview with Laurie Norris, supra note 1.
184.
Hunter, et al., supra note 177.
185.
Telephone Interview with Laurene Heybach, supra note 22.
186.
Hunter, et al., supra note 177.
187.
Id.
188.
Telephone Interview with Laurene Heybach, supra note 22; Telephone
Interview with Laurie Norris, supra note 1.
189.
Telephone Interview with Laurie Norris, supra note 1.
190.
Hunter, et al., supra note 177.
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shelters. 91 As for Chicago, law students were trained to192teach homeless
people and their service providers about applicable rights.
Public Policy is another important element in the struggle to assure the
access of homeless children and youth to an appropriate education.' 9 3 This
process can add additional rights through state laws and regulations as well
as educate officials and the public about the plight of homeless children
and youth. In Maryland, Illinois, and Washington D.C., the same people
who were litigating were also struggling for state laws and regulations and
improvements to the federal statutes.
Collaboration between public and private community agencies
requires bringing together related agencies to work on the problem of
educating homeless students.194 Janice Johnson Hunter, Michael Willis and
Maria Foscarinis mentioned the U.S. Department of Health and Human
Services, as well as Head Start programs and shelter providers. 95 In fact,
the latest amendments to the McKinney Act mandate that educational
agencies coordinate with housing
agencies to minimize disruptions to
96
homeless children's education.1
III. LITIGATING
At some point the situation may reach a critical mass, where litigation
becomes the only available option to address the systemic barriers to
homeless children and youth accessing an education.' 9 Again, it must be
stressed that litigation is only a method of last resort for ensuring that
homeless children and youth have access to education; litigation, in the
words of Laurie
Norris of the Public Justice Center, is for when there is "no
198
other choice."'

This section addresses a variety of topics related to litigating homeless
education rights cases. First is a list of reasons for litigating, followed by a
short discussion of when it is appropriate to litigate. Next is an important

191.
Telephone Interview with Laurie Norris, supra note 1.
192.
Hunter, et al., supranote 177.
193.
Id.
194.
Id.
195.
Id.
196.
42 U.S.C.A. § 11,432(g)(5)(B) (West Supp. 2002).
197.
See generally Hunter, et al., supra note 177; Heybach and Platt, supra note 29.
It is also important to note that though Deborah Thompson of the Public Justice Center took
a strong stance against litigation in her article, see supra note 25, three years later the Public
Justice Center did in fact find litigation necessary to ensure compliance.
198.
Telephone Interview with Laurie Norris, supranote 1.
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segment on cautions that one should consider when deciding whether to
litigate. The following topics delve more specifically into litigation issues,
such as preparation for filing, whether to bring suit as a class action,
whether to sue in state or federal court, and various considerations for the
complaint. The litigation section concludes by briefly addressing the allimportant temporary restraining order and preliminary injunctions.
There are a number of simple reasons to litigate in order to enforce
homeless education rights. 99 The McKinney Act "contains no statutory
mechanisms for the administrative enforcement of the beneficiaries'
rights, ' 2° so there is no automatic method of ensuring compliance.
Further, the United States Department of Education has been negligent in
its enforcement of McKinney provisions.201 Many of the states are no
better in their enforcement. 202 In the absence of other interested parties
willing to hold school districts and states accountable, it may sometimes
have to be homeless families themselves and their advocates who demand
education. In many situations advocates can achieve voluntary compliance,
but in other places and times litigation may be necessary.
It may be time to file suit when all alternatives fail, particularly when
state and/or local educational agency officials ignore documented
violations and demands for compliance. 203 Laurene Heybach, lead attorney
in Salazar v. Edwards,2 °4 reports knowing it was time to litigate when
school officials refused to implement any suggestions from advocates for
fear that such action would be an admission of responsibility to homeless
children. 205 When officials would not work with interested public transit
personnel about homeless children and youth being provided free or low
cost tokens, courtesy of the Chicago Transit Authority, it became obvious
that voluntary compliance was not going to occur.20 6 Laurie Norris, lead
20 7
attorney in Collier v. Board of Education of Prince George's County,
states that numerous phone calls and letters on behalf of homeless children

199.
See Hunter, et al., supra note 177. ("Litigation has proven its worth as a
successful enforcement tool to ensure compliance by state and local educational agencies").
200.
Lampkin, 27 F.3d at 611 (D.C. Cir. 1994).
201.
E-mail from Barbara Duffield, National Coalition for the Homeless to author
(Nov. 15, 2001, 09:07:10 CST) (on file with author) ("Enforcement has been the single
biggest failing of both the [U.S. Department of Education] and the states ...Both [the U.S.
Department of Education] and [the] states have been negligent on this count, often under
intense political pressure..
202.
Id.
203.
See supra Section II: Seeking Alternatives.
204.
Salazar,92 CH 5703 (I11.
Cir. Ct. Cook County filed June 12, 1992).
205.
Telephone Interview with Laurene Heybach, supra note 22.
206.
Id.
207.
Collier, DCK 2001-1179 (D. MD. filed Apr. 20, 2001).
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proved especially fruitless in Prince George's County.2 °8 Both attorneys
had been part of groups that had waged extensive campaigns to report
violations and educate homeless families and school officials.
There are a number of cautionary notes that an attorney should
consider before initiating litigation. First, litigating or settling homeless
education cases can be expensive, due to both out-of-pocket expenses and
attorney time. 210 Second, homeless education cases can span a number of
years. For example, Lampkin was fought from 1992-199521' and the
Salazar complaint was first filed in 1992 and completed its second round of
negotiations eight years later.21 2 Collier,the exception, was able to settle in
a matter of months, but the attorneys were concerned that litigation could
have lasted much longer.2t 3
Litigating homeless education rights cases is not a hit-and-run process.
It requires a strong commitment to homeless children 2 14 and a willingness
to take responsibility for their education.2 5 There is a significant amount
of assistance that a lawyer advocate can do for homeless children without
litigating, by making the more informal phone calls and writing letters to
try to get voluntary compliance. Finally, one should be aware of possible
unintended consequences, similar to those in Lampkin v. District of

208.
Id.
209.
Telephone Interview with Laurie Norris, supra note 1; Telephone Interview
with Laurene Heybach, supra note 22.
210.
See, e.g., Hunter, et al., supra note 177; Thompson, supra note 25, at 1239.
Laurie Norris reported that Collier consumed about 700 attorney hours and 300 law clerk
hours. Telephone Interview with Laurie Norris, supra note 1. Laurene Heybach said that
Salazar required "thousands" of hours by attorneys, clerks, law students, and homeless
people taking time away from work to sign affidavits and assist in other ways. Telephone
Interview with Laurene Heybach, supra note 22.
211.
Lampkin v. District of Columbia, No. 92-0910, 1992 WL 151813 (D.D.C. June
9, 1992), rev'd, 27 F.3d 605 (D.C. Cir. 1994), cert. denied, 513 U.S. 1016 (1994), on
remand, 879 F. Supp. 116 (D.D.C. 1995), dissolving injunction, 886 F. Supp. 56 (D.D.C.
1995).
212.
Salazar v. Edwards, 92 CH 5703 (II1. Cir. Ct. Cook County filed June 12,
1992).
213.
Telephone Interview with Laurie Norris, supra note 1. Additionally there is
always the possibility that Colliercould result in another Salazar-like case which requires a
motion to enforce.
214.
Laurene Heybach, lead attorney in Salazar,switched jobs to the Law Project of
the Chicago Coalition for the Homeless in order to continue working on the case after
Congress barred legal-services attorneys from handling class action cases. See Molly
McDonough, A Commitment to Those Most in Need is Celebrated, CHI. D. L. BUL., Oct. 6,
1988, at 1.
215.
If there is a class action settlement, it becomes the law for that school district
regarding homeless education, creating a lot of responsibility for attorneys drafting that
settlement.
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Columbia, where the District returned its McKinney funds to evade its
responsibilities. 1 6
Though this problem is hopefully peculiar to
Washington, D.C., one should keep this potential problem in mind. 217
With that said, let us now move into the litigation process. There is a
significant amount of preliminary information that one will need to gather
for litigation. Most of this information should be available from the
prelitigation alternative methods detailed in Section II. What are the
specific violations by the state or local educational agency:
Transportation? 2 8 Best interest determinations for placement? 219 Preschool
enrollment? 220 Information is critical. For instance, despite the massive
amount of fact-finding work done by the Public Justice Center, lead
attorney Laurie Norris states that she wishes they would have had even
more hard facts at their disposal.22' It is worth noting that the attorneys in
both Salazar and Collier felt that it was very important that they continued
the information22gathering process with families and shelter staff throughout
the entire suit.
The discovery process will also be pivotal for gathering the necessary
information. Deposing school officials will help to highlight the "corporate
culture" of the school system, and will reveal its specific weaknesses and
faults. 22 ' Furthermore, attorneys for the homeless children and youth
should be seeking expert witnesses to provide testimony. The Public
Justice Center in Collier sought a transportation expert and a McKinney
Act expert, settling instead for just an extremely experienced McKinney
expert.
Salazar utilized education and social work experts to provide
information about the effects of high levels of mobility on a child's
education. 2 Besides providing the necessary testimony, these experts can

216.
Lampkin, 886 F. Supp. 56.
217.
See, e.g., Foscarinis and Ernst, supra note 98 (noting that "before deciding on
litigation, advocates should consider the outcome in Lampkin ... Special circumstances in
the District, including the city's financial and political crises, as well as the small amount of
the District's McKinney grant, may make this result less likely elsewhere.") See also
Telephone Interview with Laurene Heybach, supra note 22 (stating that this problem is even
less likely now that McKinney has been granted additional funding).
218.
42 U.S.C.A. § 11,432(g)(l)(J)(iii) (West Supp. 2002).
219.
Id. § 11,432(g)(3)(B).
220.
Id. § 11,432(g)(1)(F)(i).
221.
Telephone Interview with Laurie Norris, supra note 1.
222.
Id.; Telephone Interview with Laurene Heybach, supra note 22.
223.
Telephone Interview with Laurie Norris, supra note 1.
224.
Id.
225.
See, e.g., Aff. of Joy J. Rogers, Salazar, 92 CH 5703 (Ill. Cir. Ct. Cook County
filed June 12, 1992).
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provide advice on solutions to the226
problem in the jurisdiction, and are,
therefore, a crucial resource to have.
Pertinent reliable statistics can be a very powerful tool. A table of
some basic statistics is included below, but advocates should seek the most
time and geographically relevant statistics that are available.
Selected Pertinent Statistics
Repeat Grade 228
Special Ed 229

Reading: below grade level
Spelling: below grade level
Math: below grade level
Do not attend school regularly
Miss more than one month
Miss more than two weeks
Enrolled in preschool 230

Developmental delays
Transferred schools in 1998231
Twice
Three or more times
Not enrolled in school 232

226.

227

Homeless
20%
16%

75%
72%
54%
45%
12%
33%
21%

54%
55%
21%
16%

Non-Homeless
10%
12%

53%

16%

9%

E.g. the expert in Collier provided advice on transportation solutions in Prince

George's County, as well as on forms and other areas. Telephone Interview with Laurie
Norris, supra note 1.
227.
HOMES FOR THE HOMELESS AND THE INSTITUTE FOR CHILDREN AND POVERTY,
HOMELESS INAMERICA: A CHILDREN'S STORY, PART ONE, 34 (1999). A special thanks go to
Laurie Norris of the Public Justice Center who needed statistics for a case against
Montgomery County and was thus able to highlight a statistical deficiency in an earlier draft
of this paper.
228.
Children who are homeless more than once are 33% more likely to repeat a
grade than children who are homeless only once. Id.
229.
Children who are homeless more than once are 27% more likely to be in special
education than children who are homeless only once. Id.
230.
Forty-one percent of homeless children are under the age of five. Id.
231.
Eighty-five percent of parents cite homelessness or multiple relocations as the
reason why their children transferred schools. Homeless children who transfer schools are
35% more likely to repeat a grade and 78% more likely to have poor attendance than those
who do not transfer schools. Id.
232.
Twenty-four percent of parents still have problems enrolling or keeping their
children enrolled in school once they became homeless. They cite the following reasons:
57% residency issues, 48% lack of transportation, 14% lack of records, 10% lack of
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Armed with the pertinent information, there are a number of options
for the lawsuit. Class action suits have proven viable for enforcing
homeless education rights. Class actions were utilized in both Salazar v.
Edwards233 and Collier v. Board of Education,234 though Lampkin 235 was an
individual case, as were all prior cases.236 There is an assumption that class
actions have greater reach than individual suits, 237 though the individual
238
An
nature of Lampkin did not stop it from having universal effects.
of
nature
episodic
the
given
additional concern to be aware of is that,
2 39
moot.
become
to
likely
particularly
are
cases
homelessness, individual
This comment is geared towards class action lawsuits, but the principles
should be the same for individual cases.
24 °
There may also be an option for either state or federal court.
Salazar was tried in Illinois State courts, whereas Lampkin and Collier
were both before federal courts. This decision may come down to the level
of additional state protection afforded. In Salazar, the attorneys concluded
that state court was appropriate because of the availability of additional
state laws.2 4 1 The Collier attorneys utilized the federal courts, despite the
conservative nature243of the circuit, where the complaint relied heavily on
the McKinney Act.

immunizations, and 5% guardianship issues. Id.
Salazar, 92 CH 5703 (Ill. Cir. Ct. Cook County filed June 12, 1992).
233.
Collier, DCK 2001-1179 (D. MD. filed Apr. 20, 2001).
234.
Lampkin, No. 92-0910, 1992 WL 151813 (D.D.C. June 9, 1992), rev'd, 27 F.3d
235.
605 (D.C. Cir. 1994), cert. denied, 513 U.S. 1016 (1994), on remand, 879 F. Supp. 116
(D.D.C. 1995), dissolving injunction, 886 F. Supp. 56 (D.D.C. 1995).
See also Stanley S. Herr, Children Without Homes: Rights to Education and to
236.
Family Stability, 45 U. MIAMI L. REV. 337, 352 (1991) (writing before Salazar, Herr states
"[p]erhaps the most striking aspect of this case law is the absence of class actions or other
impact litigation for homeless children ...[T]hese cases have been litigated on a child-bychild and family-by-family basis. The result is a jurisprudence of limited reach, impact, and
consistency.")
See Telephone Interview with Laurie Norris, supra note 1. "If we [were] going
237.
to do all this work, we might as well have it affect everybody."
See generally Lampkin, 879 F. Supp. 116.
238.
Telephone Interview with Laurene Heybach, supra note 22.
239.
Additionally one should consider the judge that will preside over the suit, where
240.
possible. Attorneys in both Salazar and Collier report that the judges were instrumental in
their successful outcomes. Id.; Telephone Interview with Laurie Norris, supra note 1.
Telephone Interview with Laurene Heybach, supra note 22. The initial suit
241.
came before the Illinois law specifically protecting homeless children and youth, but the
amended complaint relied heavily upon it. First Am. Class Action Compl. 34-43, Salazar,
92 CH 5703 (11. Cir. Ct. Cook County filed Nov. 13, 1995).
Telephone Interview with Laurie Norris, supra note 1.
242.
Class Action Compl. For Declaratory and Injunctive Relief, Collier, DCK
243.
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In preparing the complaint an attorney must address a number of
issues, including who the plaintiffs and defendants will be, and what law(s)
will be used. In the two class action cases to date, two clear classes have
emerged: (a) the children class, made up of homeless children denied
education, and (b) the parent class, made up of the parents and guardians of
homeless children denied education. 2 4
Though the school district
ultimately decides who is denied their rights and can therefore sue, it may
be worth the time to carefully consider which individual children should be
representatives of their class. Preferably, one will want children whose
experiences are across the spectrum of violations being committed by the
educational agency. Lampkin was brought by ten parents whose children
had experienced varying problems, 245 while Salazar was initiated by five
sets of parents and children who had experienced a number of areas of
noncompliance in Chicago. 24 Unfortunately in Collier the three sets of
plaintiff children, by coincidence, had been especially affected by
transportation issues. Though the settlement document was able to remedy
the whole range of violations occurring, 247 unproductive "finger pointing"
at the transportation department has developed in the other departments of
the school district, where the other departments feel that everyone's "new"
obligations are a result of the transportation department's actions.248
Additionally, advocates will want to pay close attention to situations
where the schools have made themselves look particularly tyrannous. 249 In
Collier, one of the children was not able to attend school because his
family did not have the meager bus fare, prompting the opening line in one
newspaper article to read "Two dollars and twenty cents per day - that's all
it took to bring immeasurable relief to Maleesa Collier, a homeless mother
of four., 250 In Salazar,an elementary school official told Veronica Salazar

2001-1179 (D. MD. filed Apr. 20, 2001). Note: Maryland also has administrative
regulations which mandates behavior by Prince George's County. MD. REGS. CODE tit. §
13A.05.09.04 (1999).
244.

See, e.g., supra notes 122, 123.

245.
Complaint for Declaratory and Injunctive Relief, Lampkin, No. 92-0910, 1992
WL 151813 (D.D.C. filed April 1992).
246.
Complaint, Salazar, 92 CH 5703 (I11.
Cir. Ct. Cook County filed June 12,
1992).
247.
There is also the possibility that one would have less leverage in a settlement,
and certainly in a trial, to reach a solution that addresses all violations occurring.
248.
Telephone Interview with Laurie Norris, supra note 1.
249.
Laurene Heybach noted that the Chicago Public Schools realized they looked
very bad fighting poor children in the community. The school district was getting a hostile
response from groups like the religious and advocacy communities, which are normally
strong allies of the schools. Telephone Interview with Laurene Heybach, supra note 22.
250.
Abadjian, supra note 159.
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that "Chicago Public Schools do not provide transportation to homeless
children" after she and her four children became homeless because of
domestic violence.25 ' With homeless education cases, there are inevitably
going to be many such horror stories that can be cited to the media and in
the complaint in order to show the plight of homeless children.
In the most recent three cases, advocates have chosen a variety of
different defendants, for varying reasons. A listing of possible defendants
(Lampkin,252
includes: the local educational agency superintendent
2 53 Collier254 ), the local educational agency board of education
Salazar,
(Salazar,255 Collier256), the city itself (Lampkin257), the Mayor (Lampkin258),
the public school system (Lampkin259), the state coordinator of the
homeless education program (Salazar260 ), the state superintendent of
schools (Salazar261), and the individual members of the state board of
education (Salazar262). Much of the decision of whom to bring suit against
will be decided by statutes that determine who has control and
responsibility for the schools, as well as who the actual violators are,
but there is a bit of strategy involved too. For instance, in Salazar, the
decision was made to sue state entities because they could stand in the way
of enforcement by claiming that settlement items were in conflict with
something at the state level.265 This decision turned out to be very
appropriate because the state defendants made changes as a result of the

Complaint 138,43, Salazar, 92 CH 5703 (I11.Cir. Ct. Cook County filed June
251.
12, 1992).
Complaint for Declaratory and Injunctive Relief, Lampkin, No. 92-0910, 1992
252.
WL 151813 (D.D.C. filed April 1992).
Complaint, Salazar, 92 CH 5703 (I11.Cir. Ct. Cook County filed June 12,
253.
1992).
Class Action Compl. For Declaratory and Injunctive Relief, Collier, DCK
254.
2001-1179 (D. MD. filed Apr. 20, 2001).
Complaint, Salazar, 92 CH 5703 (Ill. Cir. Ct. Cook County filed June 12,
255.
1992).
Class Action Compl. For Declaratory and Injunctive Relief, Collier, DCK
256.
2001-1179 (D. MD. filed Apr. 20, 2001).
Complaint for Declaratory and Injunctive Relief, Lampkin, No. 92-0910, 1992
257.
WL 151813 (D.D.C. filed April 1992).
Id.
258.
Id.
259.
Complaint, Salazar, 92 CH 5703 (Ill. Cir. Ct. Cook County filed June 12,
260.
1992).
Id.
261.
Id.
262.
Telephone Interview with Laurie Norris, supra note 1.
263.
264.
Telephone Interview with Laurene Heybach, supra note 22.
Id.
265.
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settlement that benefited the entire state. 266 The state is also a possible
defendant because of ressure they might then put on the local educational
agency to comply.267 In Collier, attorneys chose to keep the lawsuit
simpler by suing the superintendent and the school board collectively,
268
rather than each school board member individually.
Just as there are a number of possible defendants, there are also a
variety of possible laws under which to file. The obvious and most
powerful three are homeless-education-specific state laws and regulations
as well as the McKinney Act. There are also a number of other avenues
available that have had varying success. In Lampkin, attorneys argued a
Fifth Amendment equal protection violation, in that Washington D.C.
provided the necessary transportation to "mentally and physically
handicapped children" but not homeless children.2 69
The Salazar
complaint alleged due process violations under both the Illinois and federal
constitutions.
There also may be state laws that are not specific to
homeless children; for instance, in Illinois all students have the right to
finish the school year at their school, even if they move out of the residency
area. 27 Besides the variety of laws utilized, 42 U.S.C. § 1983 has been
used sporadically. Both Lampkin272 and Salazar2 7 3 brought their claims
through § 1983, while Collier did not.274
One last comment about the complaint warrants mentioning. A
homeless education case is probably not the appropriate place for notice
pleading. Homeless children barred from school are especially sympathetic
individuals, and the complaint is an exceptional place to convey the tragic
experiences that these children and their parents undergo. 275 The more

266.
Id. Interestingly as the process continued over the years, the state defendants
became allies of the homeless children, even testifying against the Chicago schools. Id.
267.
Telephone Interview with Laurie Norris, supra note 1.
268.
Id.
269.
Lampkin, No. 92-0910, 1992 WL 151813 (D.D.C. June 9, 1992). This
constitutional challenge was not continued after it was held that the McKinney Act carried
with it a private right of enforcement. See also Herr, supra note 236, at 354-55; Stolove,
supra note 35, at 1358-61.
270.
Complaint 2, Salazar, 92 CH 5703 (Ill. Cir. Ct. Cook County filed June 12,
1992); see also Herr, supra note 236, at 354-55; Stolove, supra note 35, at 1356-58.
271.
See 105 ILL. COMP. STAT. 5/10-20.12a (West 1998).
272.
Lampkin, No. 92-0910, 1992 WL 151813, *1 (D.D.C. June 9,1992).
273.
Complaint 74, Salazar, 92 CH 5703 (Ill. Cir. Ct. Cook County filed June 12,
1992).
274.
This decision seems to have been prompted by the desire for simplicity.
Telephone Interview with Laurie Norris, supra note 1.
275.
Id. For an interesting article cautioning against feeding too much into the
"homeless people are helpless" mindset see Wes Daniels, "Derelicts," Recurring
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information provided about the elaborate barriers that homeless families
face in trying to enroll in and get to school, the better initial impact one will
have upon the judge and the opposing side.276
At least three cases have had important experiences with temporary
restraining orders and/or preliminary injunctions. Attorneys in Salazar
277
initially sought a temporary restraining order on behalf of five children.
Attorneys in the case noted that "[b]ecause the restraining order was sought
very close to the end of the school year, plaintiffs' demands could be
regarded as modest and easily achievable." ' 78 Bringing the requests in
court prompted the Chicago Public Schools to comply "immediately. 279
The next temporary restraining order that attorneys sought, in the second
wave of litigation after the amended complaint, resulted in an initial
agreement to comply as well.28° Unfortunately, the Chicago Public Schools
did not act as they said they would and the judge eventually entered an
order for the child seeking admission at a neighborhood school.28 '
In the Illinois case In re: The EducationalInterests of J.C., S.G. and
28
M.G.,282 the final legal outcome was disappointing, but the successful use
of a temporary restraining order provides an important lesson. 283 The trial
judge ordered the school of origin to provide transportation for the children
to their respective schools,2 84 giving the family enough time to get their
section 8 housing expedited. In the end, they were able to provide proof of
housing within the district and keep the children in their school of origin,
uninterrupted. 285

Misfortune, Economic Hard Times and Lifestyle Choices: Judicial Images of Homeless
Litigantsand Implicationsfor Legal Advocates, 45 BUFF. L. REV. 687 (1997).
Telephone Interview with Laurie Norris, supra note 1.
276.
V. Mot. for T.R.O. for Five Children, Salazar, 92 CH 5703 (Ill. Cir. Ct. Cook
277.
County filed June 12, 1992).
Heybach and Platt, supra note 29, at 29.
278.
Id. at 30. ( "[The Chicago Public Schools] immediately agreed to provide the
279.
relief requested even as it stridently insisted-after months of unsuccessful negotiationsthat if such relief had been sought without litigation, it would have been provided.")
Id. at 33.
280.
Id.
281.
In re: The Educational Interests of J.C., S.G. and M.G, Gen.No. MR KA 93
282.
0385 (I11.Cir. Ct. filed Sept. 3, 1993). This case was litigated before the 1994 or 2001
amendments to the McKinney Act, and before Illinois developed its own state law
protecting homeless children's education rights. It was not a class action suit.
App. for T.R.O, In re: The Educational Interests of J.C., S.G. and M.G,
283.
Gen.No. MR KA 93 0385 (I11.Cir. Ct. filed Sept. 3, 1993).
Order, In re: The Educational Interests of J.C., S.G. and M.G, Gen.No. MR KA
284.
93 0385 (I11.Cir. Ct. Sept. 7, 1993).
See Press Release, Happy Endingfor Homeless Mom and Her Children, Illinois
285.
Coalition to End Homelessness (Oct. 21, 1993) (on file with author).
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Laurie Norris, lead attorney in Collier, highlights that the temporary
restraining order (T.R.O.) and preliminary injunction (P.I.) in the case
against Prince George's County, Maryland were pivotal in the success of
the case.286 Attorneys in the case debated whether to seek a T.R.O. and
P.I., fearful that an early defeat would doom the case or at least cause it to
last much longer. 287 In the end, the Public Justice Center opted to petition
the court, noting that "without getting [the children] in school, we would
not have achieved the reason for going to court. ' ' 28 8 As it turned out, the
successful bids for the T.R.O. and P.I. created enough momentum for the
plaintiffs to get the school district to the negotiating table to attempt a
settlement.289
IV. SETTLING

Settling, where possible, may almost be a panacea for enforcing and
securing homeless education rights in noncompliant states and localities.
The two cases that have settled out of court have led to settlement
documents which granted rights that were generally superior to, and
certainly far more specific than, existing state and federal laws.29 °
Surprisingly though, little attention has been given to the role of settling
such cases.291 This section addresses a number of issues related to the
process of settling, including reasons to strive for a settlement and tools for
leveraging a settlement, and then the section looks at the ideal elements,
based on Salazar2 92 and Collier,293 that an attorney should strive to achieve
in a homeless education rights settlement.

286. Telephone Interview with Laurie Norris, supra note 1.
287. Id.
288. Id.
289. Id.
290. Id.; Telephone Interview with Laurene Heybach, supra note 22.
291.
With the exception of Heybach and Platt, supra note 29, an early article written
by two of the attorneys in the Salazar case.
292. Settlement Agreement and Stipulation to Dismiss, Salazar, 92 CH 5703 (Ill.
Cir. Ct. Cook County filed Nov. 21, 1996) [hereinafter Salazar 1];Settlement Agreement
and Stipulation to Dismiss, Salazar, 92 CH 5703 (IIl. Cir. Ct. Cook County filed July 27,
2000) [hereinafter SalazarI1].
293. Collier,supra note 166.
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A. THE PROCESS

Advocates cite a number of benefits of settling over going to trial.
Settlement documents can reach a level of specificity and detail that a
judge would be unlikely to order.294 For example, the Collier settlement
295
specifies exactly who needs to sign which documents, as well as where
documents are to be filed.296 By contrast, the Lampkin injunction, in a
more general fashion, orders the District of Columbia to identify homeless
children at intake centers and refer them to "requisite educational
services, 2 97 and to "offer bus tokens to all homeless children who travel
more than 1.5 miles ...to school. ' '298 Furthermore, settlement documents
also have the potential to provide substantive rights that a judge would not
be likely to mandate. 299 For example, both the Salazar settlements and the
Collier settlement address school fee waivers, 3 00 something not mentioned
in the McKinney Act or Illinois law.
Settling also has the likely advantage of the defendants complying
more with rules that they helped to promulgate.3 °1 Settling instead of going
to trial may help to preserve some remnant of goodwill upon which to
build. In Chicago, advocates and school personnel have been able to
achieve a working relationship after nearly ten years of litigation and
negotiations. 3 02 This working relationship and belated commitment are
important for homeless children in the long-term and are more likely to be
achieved through settlement than trial.
In most cases, settling will achieve results faster than going to trial.
The ten-year track of Salazar is probably atypical given its historical place
in the middle of the battle over the enforceability of the McKinney Act.
Newly revised and created legislation, as well as the precedents of
Lampkin, Salazar and Collier,are more likely to create a situation closer to
Collier. In this case, the Public Justice Center was able to witness change
in the schools a mere four months after filing suit. 30 3 Even the expedited

Telephone Interview with Laurie Norris, supra note 1.
294.
See, e.g., Collier, supra note 166, 34(c).
295.
See, e.g., id. 34(d).
296.
Lampkin, 879 F. Supp. at 127 (D.D.C. 1995).
297.
Id.
298.
Telephone Interview with Laurie Norris, supranote 1.
299.
Salazar1, supra note 292; Salazar II, supra note 292; Collier,supra note 166.
300.
Telephone Interview with Laurene Heybach, supra note 22 (adding "If people
301.
want to do something, and see why it benefits them, they will do it.")
Id.
302.
Telephone Interview with Laurie Norris, supra note 1.
303.
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trial process
could not have accomplished the intended goals that
30
quickly.
Settlements do have two potential problems that warrant mentioning.
Laurie Norris of the Public Justice Center warns against "settling at all
costs," where in the give-and-take of negotiations you are forced to give up
important rights and objectives. 305 In the two cases that have settled so far,
neither lead attorney reports having had to relinquish any important
objectives to which they were entitled.30 6 Additionally, Laurene Heybach,
from experience, cautions of "a certain kind of defendant that thinks you're
the kind of lawyer that, if they sign a piece of paper, the problem will go
away. 3 °7 This difficulty appears to have surfaced after the first Salazar
settlement, but was remedied through tenacity and persistence.
Advocates have reported a few additional tools available in homeless
education rights cases for leveraging a settlement and securing the best
settlement document possible. 30 8 Obviously the media is a strong ally in
the process and should be used extensively. As stated above, homeless
children who are not allowed to go to school are especially sympathetic
characters, 3° 9 and the media has so far been very interested in covering
battles over their education rights. Other allies besides the media should be
utilized, including community and religious groups. In Chicago, the
attorneys for Salazar employed a mass letter writing campaign to pressure
the Chicago Public Schools to stop fighting homeless children. 10 The
Public Justice Center sought to enlist the aid of a grass-roots community
organization, in order to have parents "making a clamor".3 1' Though they
were not able to find such a grass roots organization in the area, they did
work the Prince George's County Homeless Services Partnership, an
organization of homeless service providers, into the settlement
document. 3 12 The state might also be an additional source of leverage

304. Id.
Id.
305.
306.
Id. and Telephone Interview with Laurene Heybach, supra note 22.
307.
Telephone Interview with Laurene Heybach, supra note 22.
308.
Besides these methods for gaining leverage, a good mediator or other
alternative dispute resolution person should be utilized to assist the settlement process.
Telephone Interview with Laurene Heybach, supra note 22.
309.
Id. (remarking that she "never met a person who doesn't want to help a
homeless child go to school.").
310.
Telephone Interview with Laurene Heybach, supra note 22. Ms. Heybach
reports that most citizens are especially outraged to find out about the hundreds of thousands
of dollars wasted in attorneys' fees to keep poor children from getting an appropriate
education.
Telephone Interview with Laurie Norris, supra note 1.
311.
312.
Collier, supranote 166, 124.
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against the local educational agency, 3 13 particularly if the state has shown a
commitment to homeless children in the past.
Both lead attorneys in Salazar and Collier report that the best tool
against complacent schools is extensive, reliable and timely information.3t 4
Thorough work with homeless families before and during litigation
commands the respect of opponents and conveys to them that the
"homeless kids problem" is not going to go away without changes, as well
as keeps an attorney aware of developments in the treatment of homeless
children and youth. 3 5 Laurie Norris reports that it was "crucial" to the
3 16
Collier case that "they know that we know that they have problems."
She also added that the few depositions that the Public Justice Center
conducted of school officials proved invaluable3 in
highlighting the nuances
17
of the situation within Prince George's County.
B. THE SETTLEMENT DOCUMENT

The settlements that have been created so far are broad, powerful
documents that deserve detailed treatment at this point. First, this article
will address settlement documents in homeless education rights cases in a
general sense. Then it will analyze the specific components, based upon
Salazar3 8 and Collier,319 that an attorney should strive to get into a
homeless education rights settlement.
Generally speaking, a homeless education rights settlement should
seek to do three things for homeless children and youth in the jurisdiction:
Enforce, Explain and Expand. "Enforce" refers to assuring that schools are
actually doing what they are required to do by law. 32 Much of a settlement
document in this area will mirror state and federal laws, reiterating rights
that should already have been provided. "Explain" means providing
specificity to the general language contained in the McKinney Act and state
law. The McKinney Act leaves broad discretion to the state and local
educational agencies, discretion which can easily be abused through apathy

313.
Telephone Interview with Laurie Norris, supra note 1.
314.
Id.; Telephone Interview with Laurene Heybach, supra note 22.
315.
Id. Laurene Heybach said, "You always win people when you show them that
you know what you're talking about."
316.
Telephone Interview with Laurie Norris, supra note 1.
317.
Id. Ms. Norris noted that Prince George's County schools were keenly aware
of what the depositions would reveal and sought to avoid them.
318.
Salazar 1,supra note 292; Salazar 1i,
supra note 292.
319.
Collier, supranote 166.
320.
Telephone Interview with Laurie Norris, supranote 1.
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or open hostility to the educational needs of homeless children and youth.
An example of a settlement document adding specificity would be where
the Collier settlement document establishes a bright line rule for
"feasibility," which entails transporting children who are thirty-five miles
or less from their school of origin.321 Quite differently, the McKinney Act
was completely nonspecific as to when transportation was and was not to
be provided.322 "Expand" refers to areas in which settlement documents
can actually provide homeless children and youth additional rights which
they did not previously have under existing law.323 As stated above,
Salazar and Collier have referred to fee waivers, which are not addressed
in the McKinney Act.3 24 All three E's outlined above have been achieved
in Salazar and Collier, and are presumably achievable in other
jurisdictions.
Settlement documents for homeless education rights cases need to be
highly specific. 325 The defendant educational agency will have already
demonstrated its incompetence in working under the deferential
aspirational language of the McKinney Act. Thus, the settlement document
should enter the situation to provide clear guidelines and a specific process
for how homeless children and youth in the jurisdiction are to be treated:
language that takes into account how educational bureaucracies operate
will be incorporated most seamlessly and have the best chance of being
complied with.326 For instance, the Collier settlement lays out specific
327
numbers of copies of forms to be distributed to homeless shelters, and
requires that all pertinent documents are to be filed in a "single central
repository of files" which is to be "organized by student name. 32 8
Attorneys in both Salazar and Collier report that the defendants in their
cases appreciated the level of specificity and detail in the settlement
329
documents.
Heybach
that the
specificity
benefits
schools becauseLaurene
it provides
clearsaid
guidance
foradditional
what rights
are available
to

321.
Collier, supra note 166, 1 38.
322.
42 U.S.C.A. § 11,432(g)(1)(J)(iii) (West Supp. 2002).
323.
Laurene Heybach states that the most gratifying part of the process is where
you can add rights or specificity for homeless children and youth. Telephone Interview with
Laurene Heybach, supra note 22.
324.
Salazar I, supra note 292, 25(h); Collier,supra note 166, 34.
325.
Telephone Interview with Laurie Norris, supra note 1; Telephone Interview
with Laurene Heybach, supranote 22.
326.
Telephone Interview with Laurie Norris, supra note 1.
327.
Collier,supra note 166, 1 15.
328. ld. 35.
329.
Telephone Interview with Laurie Norris, supra note 1, Telephone Interview
with Laurene Heybach, supra note 22.
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homeless children, and everyone then knows that in other situations it is a
special request which may be denied. 330 Laurie Norris states that
educational bureaucracies are more welcoming of settlement
language that
331
fits into processes that they are already familiar with.
There may be a role for aspirational language in some situations. For
instance, in the second Salazar settlement, it was very important to the
Chicago Public Schools to include that "[a]s a result of the joint efforts of
[the Chicago Public Schools] and plaintiffs, [the Chicago Public Schools]
[are] endeavoring to develop the premier homeless education program in
the country. ' 332 This language fit into the general theme of the second
Salazar settlement, in which the plaintiffs sought to give Chicago a
program that it could be proud of.33 3 The strategy and the language of
enabling Chicago to have "bragging rights" over its Homeless Education
334
Program worked remarkably well in the second settlement in Salazar.
One last general warning is worth mentioning before addressing the
individual elements of a settlement document. Attorneys for both Salazar
and Collier stressed the importance of going into the settlement writing
process with as much information as possible. 335 Laurene Heybach
cautions against writing a settlement document without knowing the nuts
and bolts of the problem in the.specific jurisdiction, or else there is the
danger of creating a settlement that looks good on paper but does not work
as applied to a specific school.336 Laurie Norris highlighted the need to talk
to as many people as time allows. In the case of Collier, despite collecting
ideas from dozens of sources in the months since settling, Norris has
received great ideas from other jurisdictions
that she wishes she had known
337
about prior to writing the settlement.
Before getting into the specific topics that should be covered, it is
appropriate now to give a brief synopsis of the three pertinent settlement
documents. While all are powerful in scope and force, they take varied
approaches and each have particular points where they are especially
effective.

330.
Id.
331.
Telephone Interview with Laurie Norris, supra note 1.
332.
Salazar II, supra note 292, T 2(c).
333.
Telephone Interview with Laurene Heybach, supra note 22.
334.
Id.
335.
Telephone Interview with Laurie Norris, supra note 1;Telephone Interview
with Laurene Heybach, supra note 22.
336.
Telephone Interview with Laurene Heybach, supra note 22.
337.
Telephone Interview with Laurie Norris, supra note 1.
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The initial Salazar settlement ("Salazar T') was a thorough and
commanding document that has influenced both settlements since."' The
major headings are: introduction, definitions, disclaimer, procedures for
seeking approval of the settlement agreement, enrollment, transportation,
dispute resolution process, training, coordination with other governmental
and social service agencies, notification, homeless retention and return
program, production of information, enforcement, waiver and release, and
attorney fees.339 Very much oriented towards the rights of homeless
children and youth, Salazar I is particularly strong in statements of what
the Chicago Public Schools shall and shall not do. For instance, under
enrollment, SalazarI reads definitively "[n]o school shall deny enrollment.
. or delay the enrollment or transfer of any homeless child or youth unable
to produce school, medical, or residency records., 340 Detailed in its
definitions and affirmation of rights, Salazar I grants a little more
discretion on the finer points of procedure.
The second Salazar settlement ("Salazar IF') is nearly identical to
Salazar I,making important changes in a few areas and slightly tweaking
Salazar II is characterized by the same strong
several others.34
prohibitions and affirmative duties, as well as deference to the finer points,
as is Salazar I. Using the new leverage of the Chicago Public Schools'
continued violations, Salazar II gets tougher in some areas, for instance,
the situations in which public transportation passes can be revoked from
parents accompanying their child to school has been narrowed from
Salazar J.342 Salazar II also fairly makes some language looser where
appropriate. An example is where Salazar I admonished the Chicago
' 343
Public Schools to "take steps to identify and to enroll homeless children
and Salazar II changes that statement to "take reasonable steps." 3 " Salazar
to create the "premier homeless
H also added that Chicago is endeavoring
345
country."
the
in
program
education
The authors of the Collier settlement ("Collier")346 relied heavily on
Salazar I and I for ideas to incorporate into their document.347

Salazar I, supra note 292.
338.
339.
Id.
Salazar I, supra note 292, 10(b).
340.
Salazar II, supra note 292.
341.
Salazar I, supra note 292, 13(c); Salazar 11, supra note 292, 14(c).
342.
Salazar I, supra note 292, 9(a).
343.
Salazar II, supra note 292, 1 10(a).
344.
Id. 2(c). Laurene Telephone Interview with Laurene Heybach, lead attorney
345.
in Salazar,reports that this is one of the more significant additions to Salazar H. Telephone
Interview with Laurene Heybach, supra note 22.
Collier, supranote 166.
346.
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Nonetheless, Collier approaches the problems of educating homeless
children and youth slightly differently than Salazar I or I. Collier is less
definitive in its statements of prohibition and affirmative duties than the
Salazar settlements, 348 preferring instead to heavily outline specific
processes and documents that the Prince George's County public schools
are to use. The major headings in Collier are: revision of policy; forms;
outreach and coordination with social services and housing agencies;
training of school personnel; identifying, tracking and serving homeless
children and youth; transportation; appeals; evaluation; and monitoring
compliance.
Taking the varying provisions that attorneys in Salazar and Collier
were able to achieve in their settlements, a vision of the ideal components
emerges. It is unlikely in any settlement negotiations that an attorney
would be able to get all the specifics outlined below, but they serve as a
model and a good beginning position from which to negotiate.
There are twelve topic areas that a homeless education rights
settlement should attempt to address: preliminary information, informing,
enrollment, identifying, forms, transportation, success, training, special
personnel, coordination, disputes/appeals, compliance and court related.35 °
They will each individually be discussed in the following sections, with
references to the specific provisions in Salazar I, SalazarII, and Collier.
1. PreliminaryInformation
Two preliminary/introductory issues need to be addressed by a
settlement document: revision of policies and definitions.
The policy of a noncompliant educational agency will probably need
to be revised, particularly in light of recent changes to the McKinney Act.
Salazar I took the approach of laying out specific elements that should be
included in the policies of Illinois and Chicago Public Schools.35' In fact,
specific policy documents were attached as exhibits, with the statement in

347.
Telephone Interview with Laurie Norris, supra note 1.
348.
See, e.g., Collier, supra note 166, 4 (delineating school choice options in the
settlement section that outlines what is to be on the omnibus form.).
349.
Collier, supra note 166.
350.
Attorneys will also want to strive for attorney fees. Salazar I resulted in
approximately $110,000 fees, while Salazar II resulted in $190,000. Telephone Interview
with Laurene Heybach, supra note 22. Collier, to date, has resulted in Prince George's
County Board of Education having to pay nearly $200,000 in attorney fees, and additional
fees are still being accumulated for reviewing the monthly reports. Telephone Interview
with Laurie Norris, supra note 1.
351.
Salazar I, supra note 292, 9.
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the settlement that each would "formally adopt, implement and comply"
with the attached documents. 352 In this area Colliertook a more deferential
approach, ordering the Prince George's County Board of Education to
revise its policies so they would comply with the settlement agreement and
the Maryland Education Regulations. 353 Collier did require the Board of
Education to run their proposed policy by the counsel for the plaintiffs.35 4
Salazar II, because Salazar I had already created a written policy, orders
the Chicago Public Schools to "comply with the requirements" of the
policy, utilizing the affirmative "shall" in places where Salazar I had
required them to "formally adopt, implement and comply with [a policy
that mandates the specific behavior]."
It is probably best to lay out a number of definitions early on as
Salazar I and II did.356 Perhaps the most important of the definitions
provided is for "Homeless person, child or youth" or "Homeless
individual. 357 Both documents use the standard definition laid out in the
older versions of the McKinney Act, 358 as well as incorporating the more
expansive definition from the U.S. Department of Education's Prelimina99
Guidance for the Education of Homeless Children and Youth Program.
Salazar II adds an important paragraph about self-identification as "[olne
method of determining homelessness," and that school personnel should be
trained to recognize "common signs of homelessness," as well as receive
360
sensitivity training in dealing with homeless families.

Id.
352.
Collier, supra note 166, 1.
353.
Id.
354.
Salazar 1,supra note 292, 19; Salazar II, supra note 292, 10.
355.
356.
Salazar I, supra note 292, 3 (The full list of definitions included here is:
Chicago Public Schools; defendants; guardian; homeless person, child or youth, or homeless
individual; in-service; school or origin or home school; upon enrollment; and
ombudsperson.) Salazar II, supra note 292, 1(d). (The full list of definitions in Salazar 11
is: Chicago Public Schools; Illinois State Board of Education; Homeless Education
Program; guardian; homeless person, child or youth, or homeless individual; school of
origin or home school; upon enrollment; and ombudsperson.).
supra note 292, 1 2(d)(e).
SalazarI, supra note 292, 1 3(d); Salazar 1I,
357.
42 U.S.C.A. § 11,302 (West 1995).
358.
U.S. Dep't of Educ., Stewart B. McKinney Homeless Assistance Act as
359.
Amended by Improving America's Schools Act of 1994 (Public Law 103-382): Preliminary
Guidance for the Education for Homeless Children and Youth Program, Title VII. Subtitle
B, (1995).
Salazar H, supra note 292, 2(d)(e)(3). This provision for self-identification
360.
seems to be unique in official documents related to educating homeless children and youth.
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2. Informing
Homeless families can only take advantage of rights of which they are
aware. To this end, a homeless education rights settlement should provide
a number of methods for informing and educating individuals of the
particular educational rights available to homeless children and youth.
The principal means of informing homeless parents' of their
children's options is through flyers, brochures, posters and other written
documents. For instance, Collier outlines exactly what is to be included in
"an easy-to-understand flyer or brochure, at or below reading grade
level
5, '' 36 while Salazar I and II make provisions for a "written notice" of
educational rights. 362
This brochure or flyer in Collier is also to be
assembled along with all pertinent forms into a "parent pack.' ' 6 3 Attorneys
in Collierhad also hoped to get a flyer or brochure with a wallet-size punch
out card containing a mini-version of available rights and services. 36
Besides the generic form of rights, Collier mandates creation of a special
brochure of available transportation services. 365 "[A] large informational
poster, at or below reading grade level 5" containing the same information
as the flyer or brochure is also required by the Collier settlement. 366
It is important that all informational documents and forms be created
in multiple languages, depending on the linguistic makeup of the
7
jurisdiction. Salazar I and Collier provide for Spanish and English.3 6
Mindful of the makeup of Chicago, Salazar II adds Polish to the list of
36
mandated languages. 8

361.

Id.

Collier, supra note 166,

13. The flyer or brochure is to describe:

the rights of homeless students and their parents under the McKinney
Act, the Maryland State Department of Education (MSDE) regulations,
[Prince George's County Board of Education] policies and this
Agreement, including but not limited to information about choice of
schools, the availability of transportation, how to enroll in a new school,
the availability of a fee waiver, the services available to homeless
students through [the Prince George's County Board of Education], how
a student can gain access to these services, the importance of telling
someone at the school if a student loses permanent housing, and the
right to appeal a denial of services or other adverse action.
362.
363.
364.
365.
366.
367.
368.

Salazar II, supra note 292, 1 10; SalazarI, supra note 292, 23.
Collier,supra note 166, 33.
Telephone Interview with Laurie Norris, supra note 1.
Id. 41.
Collier, supra note 166, 16.
Salazar I, supra note 292, 23, Collier, supra note 166, 10.
SalazarI1, supra note 292, 124.
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Advocate lawyers have developed a variety of creative ways for
dispersing these printed informational resources to homeless families.
370
Schools have been required to display posters36 9 and notices of rights in
37 1
and distribute
prominent places, keep notices and policies on hand,
374 The
written notices 372 and brochures 373 to all parents twice per year.
Collier settlement also requires that the Prince George's County Board of
Education distribute the poster and hundreds of copies of the flyer/brochure
to all area homeless shelters, in addition to posters being given to "local
churches, food banks, clothes closets, soup kitchens, day care centers,
libraries." 375
community centers, substance abuse treatment programs, and
School personnel can be required to inform parents face-to-face of
available rights and services. The most powerful method may be frequent
visits to shelters to educate families, as in Collier where board staff must
visit every homeless shelter in the county 376 four times per year to "offer to
377
inform and advise the resident parents" of their children's rights.
Besides this sweeping obligation, school personnel can be required to
specifically notify parents and students of their rights when they are
about the right to appeal
identified as homeless 378 and provide information
379
after a parent "orally disputes" a decision.
One of the most resourceful ideas for providing families with
information about the educational rights of homeless children and youth is
a toll free number where individuals can reach a "trained and
knowledgeable" staff person regarding his or her questions.310 Mandated in
Collier, this toll free line promises to offer an easy way for homeless
parents to get assistance and clarification.

Collier, supranote 166, 1 18.
369.
Salazar I, supra note 292, 23; SalazarH, supranote 292, 24.
370.
Salazar I, supra note 292, 1 23; Salazar11, supra note 292, 24.
371.
SalazarI, supra note 292, 23; SalazarII, supra note 292, 24.
372.
Collier, supra note 166, 14.
373.
Salazar H mandates distribution biannually as well as "at the time of
374.
enrollment." Salazar11, supra note 292, 24. SalazarII also adds that notice of the dispute
resolution process is also to be distributed at these times. Id.
Collier,supra note 166, 15,19.
375.
More specifically "each homeless shelter in Prince George's County which
376.
serves school-aged children and youth, including domestic violence programs." Collier,
supra note 166, 22.
Id. Shelter personnel are also trained to inform homeless families of their
377.
rights, but this provision is dealt with below in the "training" section.
Salazar 11, supra note 292, 13; Collier,supra note 166, 33.
378.
Collier, supra note 166, 43(b). The parent or student is also to be given a
379.
blank Appeal form. Id.
Id. 120.
380.
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1

Enrollment encompasses school placement, immunizations and
physicals, records, and segregation. Settlement provisions in this area will
tend to largely mirror the prevailing state or federal statutes, merely
enforcing existing law.
As to school placement, Salazar I does a fantastic job in outlining
that homeless children and youth have the option of enrolling in:
(1) the school he or she attended when permanently
housed; or
(2) the school in which he or she was last enrolled; or
(3) any school that non-homeless children and youth who
live in the attendance area in which the child or youth is
actually living are eligible to attend.38 2
One will want to be sure to provide a statement of duration of
placement. The best language comes from the recent amendment to the
McKinney Act, providing that homeless children and youth may remain in
the school of origin for "the duration of [their] homelessness. ''383 Strong
language is necessary in the area of school placement in order to overcome
the ambiguity of the McKinney Act where it states, in regard to the best
interest determination, a "local educational agency shall ... to the extent
feasible, keep a homeless child or youth in the school of origin . . .384
Salazar I and II overcome the feasibility standard by essentially removing
it and putting the entire choice of which school to attend in the hands of the
385
student and her parents.

381.
In addressing enrollment, one should be careful to remember preschool
enrollment as well as enrollment for older children and youth. See Hunter et al., supra note
177.
382.
Salazar 11, supra note 292, 11(c).
383.
42 U.S.C.A. § 11 ,432(g)(3)(A)(i) (West Supp. 2002). It is also useful to
include that if homeless children or youth become "permanently housed during an academic
year" that they may remain in their school of origin "for the remainder of the academic
year." Id. § 11,432(g)(3)(A)(i)(II).
384.
Id. § 11,432(g)(3)(B) (emphasis added).
385.
Salazar 1, "supranote 292, (14)(d) (stating that "[in determining the best
interests of the homeless child or youth, school officials shall comply with the decision
made by a parent or guardian regarding school selection."). It was also important in
Chicago, given prior violations, to prohibit personnel from "discourag[ing] a homeless child
or youth from attending the school of origin." Id. 1 (d).
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A homeless education rights settlement should address the potential
barriers and delays created by various records, immunizations, and
physicals. Salazar I and 1I poignantly require immediate enrollment,
mandating that school officials must then verify homelessness, acquire
necessary school records, and attempt to get "documentation of
immunizations or physicals. 3 86 Similarly when a child or youth needs a
medical examination or immunizations, school personnel must provide a
... ,,387
reference "to a physician or clinic, including free clinics
With the extensive treatment in the recent McKinney Amendment 388 it
should not be difficult to get a local educational agency to close any
remaining segregated schools, assuming they are not in one of the
exempted four counties.3 89 SalazarH specifically says that "[n]o homeless
child or youth shall be discriminated against, segregated from the
mainstream school population, or isolated on the basis of his or her
homelessness."3 9 °
4. Identifying
The requirement that local educational agencies take steps to identify
homeless children and youth 39' is a hard area to work into specifics, though
it is especially vital in assuring that homeless children and youth receive an
Anyone writing a settlement should consult various
education.
jurisdictions for ideas on how they go about identifying homeless children
and youth.
Collier incorporates a few inventive measures for Prince George's
County to use in identification efforts. First, every student withdrawing or
enrolling in school is to be asked if their decision is related to
392
The School Board also is required to collaborate with
homelessness.
shelters and social service agencies to have homeless children identified to
their schools "to the extent permitted by law." 393 Finally, schools are to

Id. I (11)(f).
386.
Id.I (I1)(g).
387.
McKinney-Vento Homeless Education Assistance Improvement Act of 2001,
388.
Pub. L. No. 107-110, § 1032, 115 Stat. 1989, 1989-2006 (2002)
42 U.S.C.A. § 11,432(e)(3) (West Supp. 2002).
389.
Salazar II, supra note 292, (10)(b).
390.
42 U.S.C.A. § 11,432(g)(1)(B) (West Supp. 2002).
391.
Collier, supra note 166, 32. Personnel are to ask "in a place and manner
392.
which ensures privacy and confidentiality." Id. The School Enrollment Form and School
Withdrawal Form are also to be amended to include a place to indicate whether the
enrollment or withdrawal is related to homelessness. Id. 12.
Id. I 29(c). The school board is also to work with those entities to create a
393.
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keep records of every self-identified homeless child or youth, specifically
utilizing a "Tracking Form for Homeless Students. 394
5. Forms
Additional forms will probably need to be created in a school system
that has been apathetic to the needs of homeless children and youth.
Collier mandates an omnibus form with the following sections: (a) school
choice for homeless students; (b) transportation request; (c) request for
services for homeless students; (d) request for waiver of school fees; (e)
notice of denial of services; and (f) right to appeal.395 The most important
form to be created is probably the appeal/grievance form. Collier requires
an appeals form separate from the omnibus form. 396 The Chicago
"Homeless Education Dispute Resolution Process Form" is an extensive
four-copy document with places for information from the parent/guardian
39
and an area for the "Principal's Action on the Complaint.'" 7
A few other provisions about forms should be considered. Salazar I
and II were especially far thinking in requiring school officials to offer to
assist parents, guardians and others in filling out forms. 398 Also, it is
probably best to provide for mechanisms to have forms distributed. For
instance, Collier requires that 200 omnibus forms and 200 appeal forms be
delivered to each homeless shelter in the county. 399 Finally, it may be
necessary to specify where and how completed forms are to be maintained.
release form for the information. Id. T 30.
394.
Collier, supra note 166 29(b), 37.
395.
Id. 2. The omnibus form in Collier, which was based on a similar form from
a program in New York, again highlights the need to talk to as many people connected to
homelessness and education as possible. Telephone Interview with Laurie Norris, supra
note 1. The Collier settlement also requires the revision of the School Enrollment and
Withdrawal Forms and mandates the use of a "Tracking Form for Homeless Students," all
mentioned above. Collier, supra note 166,
12, 37.
396.
Id. T 3.
397.
Chicago Public Schools, Homeless Education Dispute Resolution Form (Form
2000-4A)..
398.
Salazar 1,supra note 292, 16(a)-(b) ("School personnel shall assist parents or
youth in completing appropriate grievance forms to resolve their enrollment or
transportation disputes," and "[a]ny individual alleging the abridgement of the educational
rights of homeless children or youth by the [Chicago Public Schools], or raising any issue of
discrimination, shall also be assisted in completing appropriate forms to resolve disputes.").
Italics not in original. Salazar II, supra note 292, 17(a)-(b) ("[Chicago Public Schools]
shall ensure that: school personnel offer to assist parents or guardians . . ."and "any
individual alleging [a violation] .. .shall, upon request, also be assisted...") (emphasis
added).
399.
Collier,supra note 166, 15.
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Collier creates a "single central repository of files organized by student
A single
name in the office of the [Homeless Education Coordinator]."
location for storage assures convenient access to forms and is likely to
make monitoring of the schools' actions easier.
6. Transportation
Transportation is an area of the settlement that will probably have to
be individually developed to fit the needs and resources of the
jurisdiction. 4° ' For instance, Laurie Norris reports that while Salazar I and
I could utilize public transportation extensively, that was not possible in
Prince George's County, which does not have the elaborate public
transportation of Chicago.
Advocates will want to consider existing structures, like bus routes
and public transportation, as well as the particular situation of homeless
families in the area, such as where the shelters are located. 4°3 A fair
amount of old-fashioned creativity is probably also necessary.
SalazarI and II create a two-part structure where public transportation
fare is provided for the student "to go to and from school and schoolrelated activities" and for an adult accompanying sixth-graders and younger
to and from school. 40 4 The second part is for "hardship situations ' 4°5 in

Id. [35.
400.
401.
This makes the need for extensive models from other jurisdictions crucial.
Telephone Interview with Laurie Norris, supranote 1.
402.
Id.
403.
Salazar H, supra note 292, 14(a)-(b). Both Salazar I and H also make an
404.
allowance for the schools to stop people from abusing the adult accompaniment fares,
though Salazar II protects homeless students more from hostile schools and complacent
parents:
To avoid abuse of these provisions, [the Chicago Public Schools] may
verify whether fares provided to the parent are actually used to transport
the child to and from school. Any parent who fails to accompany the
child on a regular basis despite provision of these tokens shall be denied
additional tokens unless such denial would preclude the child from
attending the school of origin. Any parent denied tokens pursuant to
this policy has a right to invoke the school board's dispute resolution
process.
Salazar I, supra note 292, 13(c).
[Chicago Public School] staff shall ...
transit passes provided to the parent
transport the homeless child or youth
where a parent or guardian fails to

have the right to verify whether
or guardian are actually used to
to and from school. In any case
accompany a homeless child or
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which "alternative transportation services" where public transportation fare
is inadequate.4 °6
Collier opted for a "flexible school transportation system" which must
transport a child or youth who is thirty-five road miles or less from
school, 40 7 and leaves the transportation of students over thirty-five miles to
the discretion of the transportation department. 40 8
The settlement
specifically outlines that the flexible transportation system may: use all
types of school buses, reroute these buses, use public transportation, prepay parents for driving themselves, use private taxis or buses, be able to
transport between the north and south parts of the county, 40 9 and be able to
get students to school in time for breakfast programs.4 1 ° Collier also makes
provisions for escort fare where necessary, 41' and prohibits students from
being required to ride more than two school buses either way. 412
It is worth noting what Judge Lamberth ordered in Lampkin.413 He
ordered Washington D.C. to provide public transportation fare, and

youth on a regular basis despite provision of CTA passes, the school
may provide the parent or guardian with daily CTA fare cards that the
parent or guardian will pick up at the school his or her child attends. If
a parent or guardian due to illness or hardship is temporarily unable to
transport a child, the school shall accept a letter from the parent or
guardian permitting a specified person to accompany the child and
utilize the CTA pass otherwise provided the parent or guardian for a two
week period. Any parent denied CTA passes pursuant to this policy has
a right to invoke [the Chicago Public Schools'] dispute resolution
process."
Salazar 11, supra note 292, 14(c).
405.
Pursuant to the Chicago Public Schools Policy and Procedures on Education of
Homeless Children and Youth, 96-1120-PO3, a hardship situation is where the parent
cannot escort the child to school because of job training or an educational program,
disability, having to transport another child to a different school, inability to leave the
shelter because of shelter rules, court or Department of Children and Family Services
ordered services, or "other good cause." CHICAGO PUBLIC SCHOOLS POLICY MANUAL,
EDUCATION

OF

HOMELESS

CHILDREN

AND

YOUTH,

http://www.policy.cps.kl 2.il.us/documents/7O2.5.pdf (last visited Mar. 24, 2003).
406.
Salazar 1I,
supra note 292, 14(d).
407.
This 35 mile presumptive feasibility is subject to review at the end of the 20012002 school year. Collier,supra note 166, 38.
408.
Id.
38. The discretion of the transportation department is limited by a
feasibility standard, based on provisions in the Maryland educational regulations. Id.
409.
Apparently homeless families were encountering a problem in that the school
buses of the county never crossed an imaginary line between the "north" and "south" parts
of the county. Telephone Interview with Laurie Norris, supra note 1.
410.
Collier, supra note 166, 38 (a)-(g).
411.
Id. 38 (j)-(k).
412.
Id. I 38(i).
413.
879 F. Supp. 116 (D.D.C. 1995).
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appropriate escort fare, for children "who travel more than 1.5 miles to
attend primary or secondary school." 4 14 It was also necessary, in the
context of past problems, to order that delays in the distribution of the bus
tokens be eliminated. 415 D.C. was also given the option of using a
dedicated bus service.4 16

Two additional areas of transportation should be addressed in a
settlement document. First, the settlement should specify how long it may
417
Salazar
take to arrange transportation. Collier allows three school days.
I required hardship transportation arrangements to take no longer those
419
41
made for magnet schools.4 18 Salazar II specifies two weeks as the cap.
Finally, advocates will want to take advantage of the new McKinney Act
provision that requires that where a homeless student resides in one school
district and attends school in another, the two school districts must work
out the transportation or split the cost and responsibility of
transportation.420
7. Success
The term "success" is used here to reference the variety of programs
and rights that can be afforded homeless children and youth once they have
been admitted and transported to school. 4 2 1 This area is limitless; an

414.
Id. at 127. Judge Lamberth did not make provisions to stop abuse of escort
fares, but he did allow D.C. the option of setting a "reasonable income eligibility standard."
Id.
Id.
415.
Id.
416.
417.
Collier, supra note 166, 40. ("[T]he Transportation Office shall make and
implement transportation arrangements for homeless students as quickly as possible, but in
no event more than 3 school days after receiving the request for transportation...
418.
Salazar I, supra note 292, 13(d).
Salazar 11, supra note 292, 14(d). The 1998 report from the Chicago Public
419.
Schools indicates that both homeless education and magnet school transportation
arrangements took two and a half weeks on average. ILL. STATE BD. OF EDUC., STEWART B.
MCKINNEY HOMELESS CHILDREN AND YOUTH END OF YEAR REPORT FOR FY 1998,
completed by Louisea Storey, Ph.d., Homelessness Liaison.
42 U.S.C.A. § 11,432(g)(1)(J)(iii)(II) (West Supp. 2002). Salazar I and II were
420.
able to incorporate this requirement by referencing Illinois law. Salazar 11, supra note 292,
12. Collier was written before the crucial provision was added to the McKinney Act and
thus had no real position from which to require this action from Prince George's County or
other jurisdictions.
The McKinney Act requires that "local educational agency liaison[s] ... ensure
421.
that... homeless children and youths ... have a full and equal opportunity to succeed in,
schools of that local educational agency." 42 U.S.C.A. § 11,432(g)(6)(A)(ii) (West Supp.
2002).
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attorney should definitely contact other jurisdictions and consult the
literature to see what other schools are doing to ensure the success of
homeless children and youth.
The most obvious provision to assist homeless children and youth is
tutoring. 422 Also, students will need access to special education, 423 free
meal programs, 424 school supplies, 425 clothing, 42642 medical care,427
counselin 428
,
and before/after/summer school programs.429
Truancy
programs30 could be especially helpful in the chaotic lives of homeless
families. Additionally, advocates should consider provisions necessary to
aid with the specific needs of homosexual homeless students 431 and
unaccompanied youth.432
4 33
and Collier4 34
The most interesting element of the Salaza
settlements is the attention given to waivers of school fees. Though not
specifically mentioned in the McKinney Act, various school fees 43 5 can be
437
a substantial barrier to the success 436 of homeless children and youth.
This link makes them an appropriate provision in a settlement. 438 The same
argument might be used for countless other necessities.

422.
Salazar 1,supra note 292, 22; Salazar II, supra note 292, 23; Collier, supra
note 166, 6.
423.
Collier, supra note 166, 6.
424. Id.
425.
Id.
426. Id.
427.
Id.
428.
42 U.S.C.A. § I1,433(d)(12) (West Supp. 2002).
429.
Id. § 11,432(d)(2); id. § 1l,432(g)(1)(F)(i); id. § l1,432(g)(6)(A)(iii); id. §
11,433(d)(6).
430.
Salazar II, supranote 292, 25.
431.
Chicago Coalition for the Homeless, supra note 52, 20-24.
432.
E-mail from Barbara Duffield, National Coalition for the Homeless to author
(Nov. 15, 2001, 09:07:10 CST) (on file with author).
433.
Salazar I, supra note 292, 25(h).
434.
Collier, supra note 166, 34.
435.
Id. 7 (listing waivable fees as "including but not limited to book and materials
fees, locker fees, field trip fees, lab fees, uniform and equipment fees, fees for class
supplies, extra-curricular activity fees, graduation fees, school record fees, school health
service fees, driver's education fees, or any other fees associated with school activities.").
436.
The McKinney Act states that it is the policy of Congress that "laws,
regulations, practices, or policies that may act as a barrierto the enrollment, attendance, or
success in school of homeless children and youths" will be reviewed and revised. 42
U.S.C.A. § 11,431(2) (West Supp. 2002) (emphasis added.
437.
Telephone Interview with Laurie Norris, supra note 1.
438.
Id.
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8. Training
If progress is going to be made in the long term, certain key people
and groups will need to be educated about the problems homeless children
and youth encounter in trying to get an education, and the special laws
related to them.439
442
44
all mandate the training of
0 Salazar H"'4 and Collier
Salazar I,
school personnel. Salazar H outlines a system in which principals, liaisons,
and "those school clerks who work with the homeless population" receive
mandatory annual training. 443 The principals then train the staff at their
schools. 4" Collier details that most school personnel 445 will be trained
446
extensively initially, and receive annual "refresher sessions" thereafter.
The Collier settlement goes on to require the Prince George's County
Board of Education to educate other crucial groups. Staff is to make
biannual trips to all shelters to train shelter staff,44 7 as well as to the
Department of Social Services, and its contracted agencies. 448 Other
groups may need to be trained depending on the jurisdiction, such as449the
Prince George's County Homeless Services Partnership was in Collier.
Special attention should be given to whom conducts the training
sessions.450 Collier requires that "[p]ersons selected to conduct the inservice programs shall be appropriately qualified, shall be specially trained
to present the curriculum, and shall be capable of communicating

439.
Hunter et al., supra note 177, at 10. ("Despite the success of vigilant
monitoring, full compliance with the McKinney Act is thwarted by lack of awareness by
parents, service and shelter providers, school personnel, and other community members of
the education rights of homeless children and youth.")
Salazar I,supra note 292, 1117-19.
440.
Salazar H,supra note 292, V 18-20.
441.
26-27.
Collier, supra note 166,
442.
443.
Salazar II, supra note 292, 18.
Id. Apparently Collieralso had to settle for the "trickle down" training, though
444.
it was not their initial goal. Telephone Interview with Laurie Norris, supra note 1.
445.
The list includes: "principals and other relevant school, regional and districtlevel administrators, guidance counselors, front office staff, school nurses, . . . Pupil
Personnel Workers .... teachers and other classroom personnel, media specialists, coaches,
maintenance workers, cafeteria workers, school bus drivers, and all other relevant school
personnel." Collier, supra note 166, 27.
446.
Id. 27. New hires are also to be given the full initial training, though there is
some controversy as to how long the schools have to train new hires. Telephone Interview
with Laurie Norris, supra note 1.
Collier,supra note 166, 21.
447.
Id. 23.
448.
Id. 125.
449.
Telephone Interview with Laurie Norris, supra note 1.
450.
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effectively the material in the curriculum., 451 In this case, attorneys
learned after the settlement was complete that Prince George's County has
a Staff Development Department that is specially trained in teaching
teachers and other school personnel. 52
9. Special Personnel
The McKinney Act creates two new types of special school personnel:
the state coordinator4 53 and the local liaison.4 54 Additionally, many local
educational agencies have a local Homeless Education Coordinator.455
These positions can be created and given tasks and responsibilities in a
settlement.
School personnel who are appointed and trained as liaisons/contacts at
individual schools are an important resource for parents and other staff with
questions or concerns. Realizing this need for an in-school resource
person, SalazarI mandated that every school with a homeless shelter in its
attendance area have a liaison. 456 Judge Getty, in his order on the motion to
enforce, required the Chicago Public Schools to provide a liaison at all
schools. 457 This requirement was written into Salazar 11458 and Chicago
actually discovered that they liked having a liaison at all schools.459
The Collier settlement details a lot of tasks to be done by the
Homeless Education Coordinator for the school system. For example, the
Coordinator's office is to house the Single Central Repository where all
completed forms are catalogued,
maintain records of training
and
shelter visitsa 62 and the Coordinator "or her designee shall, within three
school days of receipt, review all forms, confirm such review by signing

451.
Collier, supra note 166,
27. Attorneys in the case had hoped for a
requirement that all trainers be "compassionate," but had to settle for "capable of
communicating effectively" instead. Telephone Interview with Laurie Norris, supra note 1.
452.
Telephone Interview with Laurie Norris, supra note 1. Attorneys were able to
get the training switched over to the Staff Development Department. Id.
453.
42 U.S.C.A. § 11,432(d)(3) (West Supp. 2002).
454.
Id. § 11,432(g)(6).
455.
See, e.g., Collier, supra note 166, 15; Salazar II, supra note 292, 17(c)
("[Homeless Education Program] Director).
456.
Salazar L, supra note 292, 21.
457.
Mem. of Op. at 2-3, Salazar v. Edwards, 92 CH 5703 (I11.Cir. Ct. Cook County
filed Aug. 3, 1999).
458.
Salazar H, supra note 292, 123.
459.
Telephone Interview with Laurene Heybach, supra note 22.
460.
Collier,supra note 166, 35.
461.
Id. T 25.
462.
Id. 121.
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off on the forms,
take [appropriate action], keep a written record .... and
' 4 63
file all forms.
A final note on personnel is important. People are everything. 464 It is
a difficult prospect to negotiate for staff changes, and a judge is very
unlikely to order it, but real change may require getting the right people
into the right positions. 465 Even if this cannot officially be bargained for,
advocates should consider it if they are attempting to assist reform in any
school system.
10. Coordinationwith otherAgencies
Homelessness is such a multifaceted problem that any approach to
educating homeless children and youth should incorporate coordination
466
Which agencies are appropriate in a given location
with other agencies.
may vary from jurisdiction to jurisdiction.
Salazar I and II opted for a general statement of commitment to
467
coordinate,
whereas Collier created a more specific plan. Collier
requires coordination with the Department of Social Services, 468 local
homeless shelters, 469 and the local homeless service providers
organization. 470 Housing agencies are also appropriate, which Colliermade
passing reference to, 4 7 and are added to the latest revision of the
472
McKinney Act.
This new McKinney provision could be particularly
powerful for future settlements in order to gain specific coordination with
housing agencies.

463.
Id. 36.
464.
Telephone Interview with Laurene Heybach, supra note 22.
465.
Id.
466.
See, e.g., 42 U.S.C.A. § 11,432(g)(5) (West Supp. 2002).
SalazarI, supra note 292, 20; Salazar II, supra note 292, 21 ("[The Chicago
467.
Public Schools agree] to develop a model homeless education program and implement such
model for [the Chicago Public Schools'] coordination of services for homeless children and
youth with other agencies and entities serving homeless children and youth.")
468.
Collier,supra note 166, 31.
469.
Id. 29(c).
470. Id. [24.
471.
Id. at 13.
472.
42 U.S.C.A. § 11,432(g)(5)(B) (West Supp. 2002). ("If applicable, each State
educational agency and local educational agency that receives assistance . . . shall
coordinate with State and local housing agencies ... to minimize educational disruption for
children and youths who become homeless.")
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11. Disputes/Appeals
Any homeless education rights settlement will want to provide for a
competent dispute resolution or appeals process. The design may vary
depending on existing bureaucratic structures and the specific history of
violations, but Salazar47 ' and Collier4 14 do provide well-planned models.
Salazar I and II have a two level process.475 Initially, the principal is
given until the "end of the next school day" to resolve the grievance. 76 477
If
the problem is not resolved in that time, the Regional Education Officer
attempts to work out a solution "to the parents' satisfaction," before
bringing the parties together and issuing a decision "in an impartial manner
within four school days. ' ,478 The Regional Education Officer's decision is
the final level within the schools. 4 79 The Salazar settlements
48 are also
48 °
careful to include assistance with forms and notice of rights. 1
Collier provides for a more elaborate four level appeals process.4 82
Initially, the principal 483 is given five school days 484 to resolve the dispute
to the satisfaction of the parent before it is automatically elevated 485 to the
Office of Appeals.486 The Office of Appeals has ten days to reach a
satisfactory decision before it is again elevated automatically 487 to the
school board.4 88 The Board of Education then has thirty days to hold a
hearing and reach a disposition, after which the parent may elevate the
dispute to the Maryland State Department of Education.4 89 Unfortunately,

473.

474.
475.

476.
477.
17(e).
478.
479.
480.
481.
482.
483.
484.

Salazar1, supra note 292, $1 15-16; Salazar II, supra note 292, 16-17.
Collier, supra note 166,
43-45.
SalazarIf, supra note 292, 17.

Id. I 17(c)-(d).
"[T]he Senior Administrator in each Region office" will also suffice. Id. I
Id. I 17(e).
Id. I 17(g).
Id. 17(a)-(b).
Salazar II, supra note 2929 17(h).
Collier,supra note 166, 143-45.
Id. I 43(d).
Attorneys in Collier had hoped for a shortened time frame for each of the

levels, but the School Board was adamant about this schedule. Telephone Interview with

Laurie Norris, supra note 1.
485.
Notice the power of the provisions that grant automatic elevation "unless the
parent signs the Appeal Form or otherwise indicates in writing that she is satisfied with the
disposition." Collier,supra note 166, T 43(f).
486.
ld. I 43(f).
487.
See supra note 485.
488.
Collier,supra note 166, 43(g)-(h).
489.
Id. T143(i)-().
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Collier had to make an undesirable concession by providing that
"[t]hroughout the appeals process, the student may continue to attend the
school of origin if the parent arranges and pays for transportation for the
student. ' 49 °
12. Compliance
Establishing a procedure for ensuring compliance with the settlement
agreement is one of the more important parts of the document.491 A wellwritten compliance portion can make a powerful and inexpensive method
of acquiring the necessary documents and information to measure
progress. 492
Salazar 1,491 Salazar J,494 and Collier4 95 took varied approaches to
ensuring compliance.
Salazar I has a "Production of Information"
section and an "Enforcement" section.4 97 The Production of Information
section required the Chicago Public Schools to provide a detailed report to
the plaintiffs' counsel 498 for three years 499 and an even more expansive
report to the Illinois State Board of Education. 5°° The Illinois State Board

Id. I 43(k).
Telephone Interview with Laurene Heybach, supra note 22.
Id.
Salazar I, supra note 292, 1 25-33.
Id. IT 26-29.
Collier,supra note 166, 46-5 1.
Salazar I, supra note 292, in 25-31.
Id. 1 32-33.
Id. [25-26. The report is to contain:

490.
491.
492.
493.
494.
495.
496.
497.
498.

[statistics] ...on the number of homeless children ....[diocumentation
of transportation services . . . . [t]raining materials . . . . [n]otices,
pamphlets, posters and flyers distributed ....[a] list of complaints ....
[r]equests for technical assistance . . . . [d]ata on [truancy] ....
[rlequests for and provisions of... information or services.. ., [a] [Ilist
of agencies with which [the Chicago Public Schools] has had
contact . . . . [a]n accounting of funds received and used under the
McKinney Act.

Id. 125.
499.
information
as provided
500.

Id. 31. ("Plaintiffs may appear before the Court and request extension of the
provisions of this Agreement and, for good cause such period may be extended
by the Court.").
Salazar I, supra note 292, V 27-28. This report is to contain:

[statistics on t]he number of homeless ... children served .... [t]he
numbers of homeless children who receive transportation assistance ...
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of Education had to supply the plaintiffs' counsel with information on the
winning grant made to raise awareness of the rights of homeless children

and youth.50 '

The "Enforcement" section provides that "[a]ny class

member ...may file a motion seeking enforcement of the term or terms of
this Agreement. The filing of such motion shall reinstate the lawsuit. The
Court shall retain continuing jurisdiction...
Salazar II leaves the "Production of Information" section open for
new negotiations, providing that, if no agreement can be reached, similar
information to Salazar I will be required. 503 The "Enforcement" section
provides for specific procedures for individual and systemic violations, and
concludes with the statement about the right to file a motion to enforce. °4
Collier establishes three separate elements for ensuring compliance.
The "Evaluation" section creates a system for in-house monitoring by the
Department of Research and Evaluation. s
Here, the Associate
Superintendent of Accountability and Assessment5 6 completes an annual

including a breakdown of those who receive CTA tokens and hardship
cases .... [clopies of all training materials .... [d]ocumentation that
principals [have received annual written materials], [clopies of any
notices, pamphlets, brochures, flyers . . . . [d]ocumentation of all
complaints .... [d]ocumentation regarding requests ... for technical
assistance . . . , [a I]ist
of efforts made to seek out and enroll homeless
children .... [a list of all agencies and shelters receiving notices ....
[a l]ist
of all clinics [used for referrals] .... [a]ll policies procedures,
materials or forms utilized ....a description of any societal barriers or
problems encountered.., by homeless children.
Id. 27. This report also was to contain information from subcontracts made by the
Chicago Public Schools. Id. I 27(k). The subcontract provision was dropped in Salazar H
after Chicago stopped making subcontracts. Telephone Interview with Laurene Heybach,
supra note 22. Despite the gravity of the situation and the admonition to provide
information, it seems that Chicago did not initially take this report seriously. For instance,
in the FY 1998 report, most questions were answered with a few words, leaving large blank
spaces available.

See ILL. STATE BD. OF EDUC., STEWART B. MCKINNEY HOMELESS

CHILDREN AND YOUTH END OF YEAR REPORT FOR FY 1998, completed by Louisea Storey,
Ph.d., Homelessness Liaison.
501.
Salazar 1, supra note 292, 30. Illinois discovered that the grant to raise
awareness was very beneficial and continues to make new grants, even though no longer
required to do so by the settlement agreement. Telephone Interview with Laurene Heybach,
supra note 22.
502.
Salazar1, supra note 292, 33.
503.
Salazar 11, supra note 292, In 26-27. Salazar II drops the requirements for
information on: requests for technical assistance, requests for services, timelines for
arranging transportation, subcontract information, and other barriers to education. Id 26.
504.
Id. 129.
505.
Collier, supranote 166, 1 46.
506.
His or her designee will also suffice. Id.
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evaluation that is reviewed by the plaintiffs' counsel.5 °7 The second part is
the "Monitoring Compliance" section which establishes that an assigned
individual will "be responsible to monitor [the Board of Education's]
compliance with" the settlement and the appropriate laws.5 °8 Additionally,
Prince George's County must provide a monthly report, 50 9 similar to the
annual reports in Salazar, which plaintiffs' counsel is paid to review at a
reduced hourly rate. 510 As in Salazar,Collier concludes with the statement
that the settlement is enforceable
by members of the classes and that the
51
court retains jurisdiction. 1
V. POST SETTLEMENT / DECISION

Once the battles of trial or settlement are achieved, the war is not won
quite yet. Salazar, which required a motion to enforce, 5 12 is the best
example of this principle. This section briefly outlines the process of
implementation, monitoring, developing an amicable relationship and using
the success in one jurisdiction for another. The purpose for laying out
these considerations is so that they can be planned for ahead of time."'
Once an order has been made or a settlement reached, the educational
agency still has yet to implement the plan. The Public Justice Center has
51 4
discovered that this process might not be as easy as one would expect.
Implementation in Collier has been slower than expected, and filled with
minor struggles.5 15 In Salazar it would appear that much of the
implementation process never even occurred in Chicago after the first

507.
Collier, supra note 166, 46.
Id. 1 47. After listing specific actions to be taken by this individual, the
508.
settlement provides that "[p]laintiffs agree not to seek intervention from the Court to address
any individual instance of non-compliance so long as the non-compliance is remedied as
described herein." Id. 1 47.
509.
Id. [ 48. After two consecutive years of substantial compliance the reports
become semi-annual, and after two more consecutive years of substantial compliance the
reports stop. Id. 51.
510.
Collier, supra note 166, 48. There is also a monthly cap for the fees to review
the monthly reports. Id.
511.
Id. 50.
512.
Pl.'s Mot. to Enforce the Settlement Agreement Against Local Def.'s and to
Further Extend the Produc. of Information Provisions of the Agreement , Salazar, 92 CH
5703 (Ill. Cir. Ct. Cook County filed May 15, 1999).
513.
For example, in writing a settlement, an attorney will want to be careful to
make implementation and monitoring as easy as possible.
514.
Telephone Interview with Laurie Norris, supra note 1.
515.
Id.
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settlement. 516 An attorney should be aware of, and prepared for, these
potential difficulties.
An educational agency with a history of denying homeless children
and youth their educational rights will need to be monitored after the
"final" resolution is reached. A well-written settlement will ensure the
production of the information necessary for monitoring, but even that will
not necessarily ensure compliance. 5
The Public Justice Center has
committed itself to monitoring the Prince George's County Board of
Education for at least four years, 51 8 and attorneys in Salazar have already
spent five years monitoring Chicago since their initial settlement.
An easily overlooked area of the post settlement or decision process is
the need to reform the relationship between homeless advocates and the
school system. 51 9 This need to reach a working relationship is particularly
important to consider before and during litigation and settlement. The
hostility created from court actions is counterproductive to securing
homeless children and youth educational rights in the long term. Attorneys
in Salazar have reached a model relationship, where advocates from the
Chicago Coalition for the Homeless call the Chicago Public Schools three
times per week and meet with officials regularly. 5 0 Attorneys in Collier
are actively striving to secure this type of relationship. For instance, they
have consciously chosen not to take certain issues to court for fear of
damaging the rapport any more than necessary. 52 The important thing to
note here is that Salazar provides a model of, and proves the possibility of,
522
a working relationship with a school system after litigation.
The last line of a Washington Post article quotes Laurie Norris as
saying "We're not going to stop with the other counties ....We hope we

516.
Telephone Interview with Laurene Heybach, supra note 22. (citing the need to
not dissolve the injunction in the second settlement until implementation was underway).
517.
Again, look at the need to take the Chicago Public Schools to court after the
initial settlement.
518.
Collier, supra note 166, 51. The Board of Education must provide monthly
reports for two consecutive years of substantial compliance, and biannual reports for two
consecutive years of substantial compliance thereafter, making at least four years of
monitoring. Id.
519.
Telephone Interview with Laurie Norris, supra note 1; Telephone Interview
with Laurene Heybach, supra note 22.
520.
Telephone Interview with Laurie Norris, supra note 1; Telephone Interview
with Laurene Heybach, supra note 22.
521.
Telephone Interview with Laurie Norris, supra note 1. The best example is that
attorneys chose not to press the Prince George's County Board of Education hard to provide
a videotape of a training session because the Board viewed the tape as humiliating. Id.
522.
Again it must be stressed though that settling will possibly make this
relationship easier to establish than a trial will.
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don't have to file another lawsuit. Hopefully, this will serve as a lesson to
the other counties. ,,523 The process of litigating against one educational
agency should help to bring others into compliance "voluntarily. '524 The
Public Justice Center, in the months after settling with Prince George's
County, specifically held presentations for the other counties outlining
homeless education rights and the Collier suit.52 5 They hope to create a
packet, based on the materials created from the Collier case, outlining
acceptable samples of forms, processes and policies, fully in compliance
with the McKinney Act, which can be adopted wholesale.
Attorneys in
the Salazar case have taken their skills, developed in Chicago, into the
suburbs, and have used their experiences to help other advocates and
5 27
jurisdictions nationally.

VI.

THE FUTURE

There are a number of things that can be done to ensure that schools
provide homeless children and youth the educational rights mandated by
federal and state laws. This section will mention but a few.
More state laws granting homeless education rights are needed. More
state laws, modeled after the Illinois law 528 or the revised McKinney Act, 529
would show a greater commitment to the education of homeless students as
well as make enforcement easier.530 Most importantly though, additional
state laws would make educational rights more universal by addressing the
provisions of the McKinney Act which might apply only to funded
educational agencies, 531 and would solve the problem of educational

523.
Schmadeke, supra note 166.
524.
Telephone Interview with Laurene Heybach, supra note 22 ("The idea that you
can be sued if you don't really get this thing under control really helps").
525.
Telephone Interview with Laurie Norris, supra note 1. Oddly, one county
volunteered to be the next one sued but was "turned down" because they were actually
serving homeless children and youth very well. Id.
526.
Id.
527.
Telephone Interview with Laurene Heybach, supra note 22.
528.
105 ILL. COMP. STAT. 45/1-1 to 1-45 (West 1998).
529.
42 U.S.C.A. 11,431-34 (West 1995).
530.
For instance the Illinois law specifically mentions a private right of action,
putting school districts immediately on notice of the possibility of a lawsuit if they ignore
the needs of homeless children and youth. 105 ILL. COMP. STAT. 45/1-25 (West 1998).
531.
The text of the statute is ambiguous, though a good case could be made to say
that once a state accepts McKinney funds then all of its local educational agencies are bound
by McKinney mandates.
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agencies opting out of McKinney requirements as in Lampkin v. Districtof
Columbia.
The McKinney Act needs to contain a "financial hammer" for states
and local educational agencies which choose not to comply with its
requirements.53 3 Compliance could be tied to Title I funds or even all
federal education money.534 A statutory mechanism for enforcement would
lessen the need for private litigation.
The McKinney Act also needs greater funding.535 Besides allowing
more schools to do greater things, additional funding would reduce the risk
of states returning their funds in order to evade the requirements of the
McKinney Act. 536 The recent funding of $50,000,000 is in the right
direction, but still only amounts to $50 per homeless child or youth.537
CONCLUSION

The denial of education to homeless children and youth is a tragic
circumstance in America. Fortunately, there are state and federal laws that
attempt to address the particular problems that homeless students have.
When complied with, these laws can have a powerful effect upon the lives
and futures of one million children per year. When not complied with,
these laws may need advocate attorneys willing to litigate homeless
education rights cases. While these attorneys should strive for settlements,
that is not always possible. Perhaps in the future there will be no need to
litigate homeless education rights cases, but until then it is a viable option
when there is no other choice.
RYAN J. DowD*

Lampkin, 886 F. Supp. at 62-63 (D.D.C. 1995).
532.
E-mail from Barbara Duffield, National Coalition for the Homeless to author
533.
(Nov. 15, 2001, 09:07:10 CST) (on file with author).
Id.
534.
Id.
535.
Id.
536.
$50,000,000 per year divided by 1,000,000 homeless children and youth per
537.
year equals $50/child per year.
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